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RULE 35 STATEMENT AND INTRODUCTION

This appeal warrants rehearing because the panel decision raises vot-
ing-rights and equal-protection questions of fundamental importance and
conflicts with Dunn v. Blumstein, 405 U.S. 330 (1972), Kramer v. Union Free
School District No. 15,395 U.S. 621 (1969), and other Supreme Court and Cir-
cuit decisions. En banc review is thus necessary to maintain the uniformity
of both Courts” precedent. Under that precedent, a law that “grants the right
to vote to some citizens and denies the franchise tc others” must satisfy strict
scrutiny, because voting is a fundamental right. Dunn, 405 U.S. at 337. That
principle controls here and makes clear that the panel erred on a bedrock
question defining our democratic form of government.

The Uniformed and Overseas Citizens Absentee Voting Act
(UOCAVA), 52 U.S.C. §§ 20301-20311, and the Uniform Military and Over-
seas Voters Act (UMOVA), Haw. Rev. Stat. §§ 15D-1 to -18, grant the right
to vote in Hawaii federal elections to former Hawaii residents who move to
foreign countries or the Northern Mariana Islands, but deny the right to for-
mer Hawaii residents who move to other U.S. territories. Because the laws
rest the fundamental right to vote on former residence but draw lines among

former residents, they discriminate among “the People” of the state, U.S.

-1 -
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Const. art. I, § 2, cl. 1; see id. amend. XVII, and thus must satisfy strict scru-
tiny. But the laws cannot meet that exacting standard, and Appellees don’t
argue otherwise.

A divided panel nonetheless applied rational-basis review to uphold
UOCAVA and UMOVA'’s selective disenfranchisement of former Hawaii
residents who move to the territories. That decision is wrong and warrants
en banc review. Despite hallowed precedent making clear that selective vote
denial is unconstitutional unless it satisfies the most “exacting judicial scru-
tiny,” Kramer, 395 U.S. at 628-29, this Court for the first time held that a
jurisdiction may selectively withhold the right to vote from certain citizens
if it has any rational basis for doing so. That rule would allow jurisdictions
to gerrymander their eleciorates by selectively extending the vote to pre-
ferred groups outside their jurisdiction just by claiming some rational basis.

The panel’s reasoning —that UOCAVA and UMOVA extend the vote
to citizens living outside the state’s borders, and strict scrutiny applies only
to the state’s current residents —fails. In the panel’s view, strict scrutiny
doesn’t apply because the commonsense understanding of the electorate
means only those who currently reside in the jurisdiction. But UOCAVA and

UMOVA rest—and constitutionally must rest—on the understanding that

_0.-
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“the People” of a State within the meaning of both Article I, § 2, of the Con-
stitution, and the Seventeenth Amendment may include former state
residents. Thus, having defined the electorate to include former state resi-
dents, Congress and Hawaii may not selectively withhold the vote from some
of those “People” without satisfying strict scrutiny.

Judge Paez’s dissent underscores the need for en banc review. Disa-
greeing about “which analytical framework” applies, Op.29 (Paez, ].,
dissenting), the majority applied rational-basis review while the dissent in-
voked the Anderson/Burdick framework. Under Anderson/Burdick, strict
scrutiny applies to laws severely burcening the right to vote, including out-
right denials like UOCAVA and UMOVA’s exclusion of certain former
Hawaii residents. Given what's at stake —“[t]he precious right to vote,” id.
at 34 — the Court should grant rehearing.

BACKGROUND
A. Legal background

1. a.  Congress enacted UOCAVA’s predecessor, the Overseas
Citizens Voting Rights Act of 1975 (OCVRA), to extend voting rights to citi-
zens who moved from a state and would have otherwise lost the right to

vote. Before 1975, citizens who moved abroad generally lost their right to

-3
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vote in federal elections in their states of former residence. H.R. Rep. No. 94-
649, pt. 1, at 2 (1975). But almost all states allowed military and federal gov-
ernment employees living overseas to vote absentee. Congress passed
OCVRA, in part, to remedy this “discrimination in favor of Government per-
sonnel and against private citizens” —discrimination “suspect under the
equal protection clause of the 14th amendment.” Id. at 3.

OCVRA gave a citizen “residing outside the United States ... the right”
to vote in the state “in which he was last domiciled” before “his departure
from the United States.” 42 U.S.C. § 1973dd-1 (1986). The Senate Committee
Report explained that “ Americans ouiside the United States possess both the
necessary interest and the requisite information to participate in the selection
of Senators and Congressriien back home.” S. Rep. No. 94-121, at 2 (1975).
And that interest “may be protected only through representation in Con-
gress.” Id. at 6-7.

b.  Congress enacted UOCAVA in 1986 to “consolidate[] and up-
date[]” OCVRA with “only minor substantive changes.” H.R. Rep. No. 99-
765, at 6-7 (1986). UOCAVA requires each state to permit “overseas voters
to use absentee registration procedures and to vote by absentee ballot” in

federal elections. 52 U.S.C. §20302(a)(1). UOCAVA defines an overseas

-4 -
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voter as a “person who resides outside the United States and (but for such
residence) would be qualified to vote in the last place in which the person
was domiciled before leaving the United States.” Id. § 20310(5)(C).

Important here, UOCAVA defines the “United States” as “the several
States, the District of Columbia, the Commonwealth of Puerto Rico, Guam,
the Virgin Islands, and American Samoa.” Id. § 20310(8). But it does so, iron-
ically, to selectively exclude former state residents who move there from the
right to vote for President and voting representation in Congress. That’s be-
cause only those who move “outside the United States” —to a foreign
country or to the Northern Mariana J<tands or other unenumerated U.S. ter-
ritories —receive those full voting rights.

2. Hawaii enacted UMOVA to implement UOCAVA. Haw. Rev.
Stat. §§ 15D-1 to -18. UMOVA gives U.S. citizens “living outside the United
States” the right to vote in Hawaii federal elections if they “otherwise satisf[y
Hawaii’s] voter eligibility requirements.” Id. § 15D-2. UMOVA eligibility
tracks UOCAVA eligibility. See id.; Haw. Code R. § 3-177-600(d)(4).

3.  Theresult of UOCAVA and UMOVA is that a former resident of

Hawaii living in any foreign country or the Northern Mariana Islands can
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vote in Hawaii federal elections. A former resident of Hawaii who lives in
Puerto Rico, Guam, the U.S. Virgin Islands, or American Samoa cannot.

B.  Factual and procedural background

1.  Appellant Right to Democracy Project is a nonprofit advocacy
organization with members who resided in Hawaii but now live in Guam,
the U.S. Virgin Islands, Puerto Rico, and American Samoa. ER-149. Individ-
ual Appellants, who are also members of Right to Dem«cracy Project, are all
U.S. citizens and former Hawaii residents who now live in Guam or the U.S.
Virgin Islands. ER-93, ER-139-51. For exampie, Vicente Borja is a U.S. citizen
who was born in Guam. ER-139. In 1990, after twenty-eight years of Navy
service, he moved to Hawaii on a humanitarian reassignment so his wife
could receive cancer treatraent. ER-140. Mr. Borja and his wife later moved
back to Guam on another humanitarian reassignment. ER-140-41. In 1997,
after a decorated career, Mr. Borja was honorably discharged from the Navy.
ER-141. He still lives in Guam. ER-93.

Because Mr. Borja and the other Individual Appellants live in Guam
and the U.S. Virgin Islands—territories listed in 52 U.S.C. § 20310(8)—
UOCAVA and UMOVA don’t permit them to vote as former Hawaii resi-

dents in Hawaii's federal elections. ER-92-94. If Appellants lived in any

-6-
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foreign country or the Northern Mariana Islands —within eyesight of Guam,
and still U.S. soil —-UOCAVA and UMOVA would grant them that vote.

2. a. Appellants sued the United States and the federal, state,
and local officials responsible for enforcing UOCAVA’s and UMOVA’s dis-
criminatory provisions. ER-151-53. The district court granted Appellees’
motions for summary judgment. ER-44. The court declined to apply strict
scrutiny to UOCAVA and UMOVA’s differential treatment of former Ha-
waii residents and instead upheld the laws unde: iational-basis review. ER-
20-44.

b.  Splitting 2-1, the panel affirmed.

The panel held that precedent did not require it to apply strict scrutiny
to UOCAVA and UMOVA'’s disenfranchisement of former Hawaii residents
who move to certaini U.S. territories. Op. 16-17. In particular, the majority
held that Green v. City of Tucson, 340 F.3d 891 (9th Cir. 2003), “forecloses”
Appellants” argument that precedents “require [the panel] to apply strict
scrutiny [to] UOCAVA and UMOVA.” Op.18. The majority held that
UOCAVA and UMOVA'’s differential treatment of voters survived rational-

basis review. Op. 24-28.
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Judge Paez dissented, explaining that he would have vacated and re-
manded for “further consideration under the Anderson-Burdick framework.”
Op. 33. “The precious right to vote,” in his view, “certainly deserves that
much.” Op. 34.

REASONS FOR GRANTING THE PETITION

I.  The panel departed from controlling Supreme Court and Circuit
precedent and held for the first time that total denial of the right to
vote is subject to only rational-basis review.

The panel held that UOCAVA and UMOV A’s selective disenfranchise-
ment of former Hawaii residents who move to certain territories was not
subject to strict scrutiny. That conclusion rests on the startling premise that
some citizens’ right to vote is not fundamental. That premise conflicts with
Supreme Court and Circuit precedent, which has repeatedly held that selec-
tive denials of the right to vote are subject to strict scrutiny. UOCAVA and
UMOVA'’s disenfranchisement of former Hawaii residents who move to the
territories violates the Constitution’s equal-protection guarantee.

A. Supreme Court and Circuit precedent makes clear that

selectively withholding the right to vote is subject to strict
scrutiny.

“[A] statutory classification [that] significantly interferes with the ex-

ercise of a fundamental right” is subject to strict scrutiny. Zablocki v. Redhail,

-8 -
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434 U.S. 374, 388 (1978). “Over a century ago, the United States Supreme
Court held that the right to vote [is] a ‘fundamental political right.”” Charfau-
ros v. Board of Elections, 249 F.3d 941, 950 (9th Cir. 2001) (quoting Yick Wo v.
Hopkins, 118 U.S. 356, 370 (1886)). The Supreme Court and this Court have
thus repeatedly held that selective denials of the right to vote must satisty
strict scrutiny.

1.  The Supreme Court has held that, when “a challenged statute
grants the right to vote to some citizens and denies the franchise to others,”
the Constitution’s equal-protection guararitee demands strict scrutiny, and
“’the Court must determine whether itie exclusions are necessary to promote
a compelling state interest.”” Duxii, 405 U.S. at 337 (quoting Kramer, 395 U.S.
at 627). That “careful exarnination is necessary” for an existential reason:
“unjustified discrimiitation in determining who may participate in political
affairs or in the selection of public officials undermines the legitimacy of rep-
resentative government.” Kramer, 395 U.S. at 626. And those rules apply even
when there’s no underlying constitutional right to vote in the first place. Id.

at 628-29. Indeed, that’s the case with the popular vote for President, which

isn't constitutionally required but nonetheless, once extended, is
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fundamental and must comply with the equal-protection guarantee. Bush v.
Gore, 531 U.S. 98, 104 (2000).

The Supreme Court has thus repeatedly applied strict scrutiny to clas-
sifications that selectively exclude certain citizens from the political
community and deny them the right to vote. For example, in Dunn, the Court
applied strict scrutiny to strike down a state’s durational residency require-
ment for voting. 405 U.S. at 343-44, 360. In Kramer, the Court applied strict
scrutiny to hold unconstitutional a state law that iimited school board elec-
tions to property owners and parents, even though, “under a different
statutory scheme, the offices subject to election might have been filled
through appointment” rather than by vote. 395 U.S. at 628-29. In Evans v.
Cornman, 398 U.S. 419, 422 (1970), the Court applied “close constitutional
scrutiny” to a law that disenfranchised citizens living in a federal enclave
inside Maryland. Striking down the law, the Court reasoned that “residents
of the [enclave] are just as interested in and connected with electoral deci-
sions ... as are their neighbors who live off the enclave.” Id. at 426. And in
Cipriano v. City of Houma, 395 U.S. 701, 705-06 (1969) (per curiam), the Court
held unconstitutional a law restricting to “property taxpayers” the right to

vote in elections regarding utility revenue bonds.

-10 -



Case: 22-16742, 10/14/2024, 1D: 12910803, DktEntry: 78, Page 17 of 65

To be sure, the Supreme Court has recognized that “[a]n appropriately
defined and uniformly applied requirement” —like a “bona fide residence”
requirement —“may be necessary to preserve the basic conception of a polit-
ical community, and therefore could withstand close constitutional
scrutiny.” Dunn, 405 U.S. at 343-44. In other words, the Court has made clear
that residence requirements often satisfy —but always must satisfy —strict
scrutiny. And the Court has never suggested that wher the legislature relies
on a criterion other than current residence to selectively extend the vote —
like former residence in UOCAVA and UMOVA —it can somehow avoid
close constitutional scrutiny. After ali, such selective denials purport to de-
fine the political community itseii —a crucial choice going to the heart of our
democracy and governed by the Constitution’s guarantee that “the People”
of a state will elect its Representatives and Senators. U.S. Const. art. I, § 2,
cl. 1; id. amend. XVII. Such core vote denials raise, not lower, the need for the
most exacting scrutiny.

2. Until now, this Court has likewise held that “strict scrutiny is
appropriate” when voting rights “are subjected to severe restrictions.” Public
Integrity Alliance, Inc. v. City of Tucson, 836 F.3d 1019, 1024 (9th Cir. 2016) (en

banc). The Court’s decisions have uniformly applied strict scrutiny to

-11 -
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classifications that significantly interfere with voters” ability to participate in
their political communities. For example, this Court has applied strict scru-
tiny and found unconstitutional a city ordinance disfavoring certain citizens’
votes in decisions regarding municipal annexation. Hussey v. City of Portland,
64 F.3d 1260, 1263 (9th Cir. 1995). It similarly applied strict scrutiny to strike
down a state law that discriminated against citizens “on the basis of geogra-
phy” in collecting signatures for ballot initiatives. Idriio Coalition United for
Bears v. Cenarrusa, 342 F.3d 1073, 1077 (9th Cir. 2003). And it applied “strict
constitutional scrutiny” to find unconstitutional a board of elections” appli-
cation of different standards in addressing challenges to voters’
qualifications. Charfauros, 249 F3d at 952.
B. UOCAVA and UMOVA must—but cannot—satisfy strict
scrutiny because they selectively withhold the right to vote
from forymer Hawaii residents who move to the territories

while extending it to former residents who move to other
countries.

1.  The precedent discussed above makes clear that UOCAVA and
UMOVA are subject to but fail strict scrutiny.

a. UOCAVA and UMOVA selectively redefine the “People of” Ha-
waii for constitutional purposes, extending the franchise to some former

residents but denying it to others. As this Court has recognized, UOCAVA

-12 -



Case: 22-16742, 10/14/2024, 1D: 12910803, DktEntry: 78, Page 19 of 65

is “premised constitutionally on prior residence in a state,” meaning it de-
fines “the People” of the state to embrace former residents. Attorney General
of Guam v. United States, 738 F.2d 1017, 1020 (9th Cir. 1984). Indeed, the panel
majority recognized that UOCAVA and UMOVA “redefined “the people’ of
Hawaii for the purpose of federal elections to include former voting-eligible
residents of Hawaii who moved abroad.” Op. 20-21. Thus, UOCAVA and
UMOVA can constitutionally define the people of a state to include former
residents, but former Hawaii residents who move to the territories are just
as much “the people of Hawaii” as former Hawaii residents who move to
foreign countries —indeed, more so given the federal government’s extraor-
dinary power over the territories, Appellants” Br. 33-35. Precedent makes
clear that every “citizen has a constitutionally protected right to participate
in elections on an egual basis with other citizens” and that “close constitu-
tional scrutiny” must be applied to laws that extend the right to vote to some
but deny it to others. Dunn, 405 U.S. at 336. If former Hawaii residents living
abroad are part of Hawaii for purposes of federal elections, so too are former
Hawaii residents living in the territories. That differential extension of the

franchise must satisfy strict scrutiny.

-13 -
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b. UOCAVA and UMOVA fail strict scrutiny. For the laws to sur-
vive that “careful examination,” Kramer, 395 U.S. at 626, the governments
must show that UOCAVA and UMOVA are “both necessary and narrowly
tailored to serve [a] compelling interest,” Charfauros, 249 F.3d at 952. Appel-
lees don’t even try to make that showing.

2.  The panel majority “generally agree[d] with Plaintiffs that U.S.
citizens have a constitutionally protected right to participate in elections on
an equal basis with other citizens in a particular jurisdiction.” Op. 17. But it
“disagree[d] with Plaintiffs that such a principle applies here.” Id. Respect-
fully, the majority’s reasoning cannot be squared with the extensive caselaw
making clear that strict scrutiny applies to selective disenfranchisement, or,
relatedly, with basic constitutional principles.

a.  The panel reasoned that Green v. City of Tucson “forecloses Plain-
tiffs” argument that Dunn and its progeny require us to apply strict scrutiny
to UOCAVA and UMOVA.” Op. 18. That was error.

Green aligns with Supreme Court and Circuit precedent and doesn’t
support applying rational-basis review here. Green concerned the proce-
dures by which unincorporated communities could vote on incorporation.

340 F.3d at 893-94. Although voters in different unincorporated communities

-14 -
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were treated differently, there was no constitutional violation because all
people in each unincorporated community —“the relevant electoral unit” —
were “treated equally.” Id. at 900. That’s not true here. Here, in the same Ha-
waii elections, members of the same “People of” Hawaii—former
residents —are treated differently depending on whether they moved to for-
eign countries or disfavored territories.

The panel acknowledged that “UOCAVA and LMOVA certainly dis-
criminate between former residents based 1:pon whether they move
overseas” or to the territories. Op. 19. It nonetheless held that those laws “do
not discriminate ‘between voters in any single electoral unit.”” Id. (quoting
Green, 340 F.3d at 900). That’s wrong. The unit includes former residents, but
UOCAVA and UMOVA have purported to remove certain former residents
from the unit. Former Hawaii residents who live abroad and vote under
UOCAVA and UMOVA are “in [the] electoral unit” of Hawaii for the pur-
poses of federal elections, as the panel acknowledged. See Op. 20-21. That’s the
same unit from which former Hawaii residents in the territories are ex-
cluded. Green thus doesn’t control here. In fact, it underscores why

UOCAVA and UMOVA are unconstitutional.
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Trying to dodge this problem, the panel reasoned that “UOCAVA did
not redefine the electoral “unit’ of Hawaii to encompass all its former voting-
eligible residents everywhere and then carveout exceptions at the expense
of former residents” who moved to disfavored territories. Op. 21. That's a
distinction without a difference. UOCAVA and UMOVA can no more con-
stitutionally define the electorate as including only a subset of former
residents than the school district in Kramer could defirie the electorate to in-
clude only parents or property owners. 395 U.S. at 628-29. If former Hawaii
residents are the “People of” Hawaii, as the panel recognized they must be
under the Constitution, then the legislature cannot discriminate among them
without satisfying strict scrutiny.

b.  The panel also reasoned that no “binding authority” required
strict scrutiny for “voting laws that deny the ability to vote in a unit wide
election to those residing outside of the unit.” Op. 19. But Dunn expressly
contemplated that strict scrutiny would apply to such challenges. The Court
said that “[a]n appropriately defined and uniformly applied requirement of
bona fide residence may be necessary to preserve the basic conception of a
political community, and therefore could withstand close constitutional scru-

tiny.” Dunn, 405 U.S. at 343-44 (emphasis added). Thus, a law that denies the
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right to vote to those who live outside a jurisdiction is still subject to “close
constitutional scrutiny,” even if it “could withstand” that scrutiny. Id.

That’s why there’s generally no constitutional problem with residency
requirements. See Holt Civic Club v. City of Tuscaloosa, 439 U.S. 60, 68-69
(1978). Residency requirements “withstand” strict scrutiny if they are “uni-
formly applied.” Dunn, 405 U.S. at 343-44. It's also why there’s no
constitutional problem with UOCAVA and UMOVA insofar as they deny
the right to vote to former Hawaii residents wto move to another state
where they gain the right to vote for Presicient and voting members of Con-
gress. That denial is necessary to preserve the one-person, one-vote
principle. Appellants’ Br. 41. But the differential treatment of former Hawaii
residents who move to foreign countries and those who move to disfavored
territories is also subject to strict scrutiny, precisely because it discriminates
between the people of the state. And because UOCAVA and UMOVA do not
draw the line at current residence, that differential treatment doesn’t serve
any compelling government interest.

c. A logical consequence of the panel’s reasoning underscores the
need for rehearing: Even though they are all constitutionally “the People” of

Hawaii, Hawaii’s voters now fall into two tiers —current residents with the
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fundamental right to vote and former residents whose vote is protected only
by rational-basis review. Although the parties agree that a classification that
infringes on a “fundamental right” must satisty strict scrutiny, Zablocki, 434
U.S. at 388; see Appellants’ Br. 18; U.S. Br. 20, 22, 26-27; Hawaii Br. 10-11, the
panel’s ruling means that strict scrutiny applies only if voters who currently
reside in Hawaii are denied the right to vote. See Op. 19. That necessarily
means that Hawaii voters in Hawaii exercise a fundamental right when they
vote, but UOCAVA and UMOVA Hawaii voters do not. That’s wrong:
“When the state legislature [or Congress] vests the right to vote,” the exercise
of that right “as the legislature has prescribed is fundamental.” Bush, 531 U.S.
at 104. Just as Hawaii cannot extend the right to vote to those living in Hon-
olulu County, but not to those in Maui County, it cannot extend the right to
vote to former resideitts living in France, but not to those living in Guam. In
both cases, the right to vote is fundamental.

3. Applying the Anderson/Burdick framework, as Judge Paez
would have done, Op. 29, requires the same outcome: UOCAVA and
UMOVA'’s selective disenfranchisement of territorial residents must but can-
not satisfy strict scrutiny. See Appellants’ Br. 22, 49; Oral Arg. 14:00; Op. 32

n.5. Under Anderson/Burdick’s “sliding scale” framework, a law “imposing
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‘severe’ restrictions, at the far end of the scale, is subject to strict scrutiny.”
Soltysik v. Padilla, 910 F.3d 438, 444 (9th Cir. 2018) (quoting Arizona Green
Party v. Reagan, 838 F.3d 983, 988 (9th Cir. 2016), and Burdick v. Takushi, 504
U.S. 428, 434 (1992)); see Anderson v. Celebrezze, 460 U.S. 780, 789 (1983).
UOCAVA and UMOVA are subject to strict scrutiny because they “deprive”
some former Hawaii residents “from voting in a unit wide election.” Lemons
v. Bradbury, 538 F.3d 1098, 1104 (9th Cir. 2008). Put differently, they impose
as severe a restriction as Anderson/Burdick conternplates —outright denial of
the right to vote.

II. Whether UOCAVA and UMOY A unconstitutionally deprive

certain former residents of the right to vote is an exceptionally
important question warraiiting en banc review.

The question presented here is exceptionally important. As the Su-
preme Court and this Court have repeatedly explained, the right to vote is
uniquely fundamental because it is “preservative of all rights.” Davis v.
Guam, 932 F.3d 822, 830 (9th Cir. 2019) (quoting Yick Wo, 118 U.S. at 370).
Other fundamental rights may be “illusory if the right to vote is under-
mined.” Wesberry v. Sanders, 376 U.S. 1, 17 (1964). And the right to vote
allows citizens “to participate in the formation of government policies” —

participation that “defines and enforces all other entitlements.” Davis, 932
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F.3d at 830. As Judge Paez observed, the majority’s opinion “risk[s] depriv-
ing the franchise of the deference it is due.” Op. 29; see also Campaign Legal
Center Br. (Anderson/Burdick requires strict scrutiny).

Indeed, the implications of the panel’s ruling are alarming. Under the
opinion’s reasoning, jurisdictions could selectively extend the right to vote
beyond their borders while satisfying nothing more than rational-basis re-
view. That means the federal government could amenc UOCAVA to require
that states allow former residents who move t¢ Europe to vote—but not
those who move to Africa or Asia—so long as there is any “conceivable ba-
sis” for that differential treatment (maybe the amount of time it takes mail
to travel back home, on average, or perhaps simple administrative conven-
ience). Op. 27.

And that reasoiring doesn’t stop at UOCAVA and UMOVA. Partisan
legislators in a given jurisdiction, claiming some rational basis, could allow
former residents who move to places with a similar partisan makeup as that
jurisdiction to continue voting in that jurisdiction’s elections — but not those
who move to places with a different partisan makeup. Put simply, the ma-
jority allows the government to gerrymander its electorate without meeting

the exacting scrutiny that the Supreme Court and this Court have previously
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demanded. City councilmembers protective of their power could selectively
extend the right to vote for councilmembers to sympathetic groups outside
the city’s limits under the pretense of some rational basis. Or councilmem-
bers might choose nonresident groups with preferred ideological views to
vote for members of the school board.

The panel noted its “concern that the vast majority of “U.S. citizens re-
siding in the Territories are not being afforded a meaningful voice in national
governance.”” Op. 28 (alteration adopted). But it overlooked the judiciary’s
vital role in enforcing the Constitution’s equal-protection guarantee —a role

that would begin to remedy the panei’s most serious concern.
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CONCLUSION

The Court should grant panel rehearing or rehearing en banc.

Dated: October 14, 2024

Jeremy Patashnik
SKADDEN, ARPS, SLATE,
MEAGHER & FLOM LLP
One Manhattan West
New York, NY 10001

Zachary Martin
SKADDEN, ARPS, SLATE,
MEAGHER & FLOM LLP
500 Boylston St.
Boston, MA 02116

Neil C. Weare

RIGHT TO DEMOCRACY PROJECT
1300 Pennsylvania Ave., NW
Washington, DC 20004

Vanessa L. Williams
LAW OFFICE OF
VANESSA L. WILLIAMS
414 W. Soledad Ave., Ste. 500
Hagatfia, GU 96910

Respectfully submitted,

/s/ Parker Rider-Longmaid

Shay Dvoretzky

Geoffrey M. Wyatt

Parker Rider-Longrnaid
Counsel of Record

Steven Marcus

Andrew Hanson

SKADDEN, ARPS, SLATE,
MEAGHER & FLOM LLP

1445 New York Ave., NW

Washington, DC 20005

Telephone: 202-371-7000

parker.rider-longmaid@skadden.com

Pamela Lynn Colon

LAW OFFICES OF PAMELA
LYNN COLON, LLC

2155 King Cross St., Ste. 3

Christiansted, St. Croix 00820

U.S. Virgin Islands

Anthony “T.J.” Quan, Jr.
THE QK GROUP

707 Richards St., PH-7
Honolulu, HI 96813

Counsel for Plaintiffs-Appellants Vicente Topasna Borija, et al.

-00.



Case: 22-16742, 10/14/2024, 1D: 12910803, DktEntry: 78, Page 29 of 65

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

Form 11. Certificate of Compliance for Petitions for Rehearing/Responses

Instructions for this form: http.//www.ca9.uscourts.gov/forms/forml linstructions.pdf

9th Cir. Case Number(s) | 22-16742

I am the attorney or self-represented party.
I certify that pursuant to Circuit Rule 35-4 or 40-1, the attached petition for

panel rehearing/petition for rehearing en banc/response to petition is (select one):

Prepared in a format, typeface, and type style that complies with Fed. R. App.

@ P.32(a)(4)-(6) and contains the following number of words: |4,200

(Petitions and responses must not exceed 4,200 words)

OR

© In compliance with Fed. R. App. P. 32(a)(4)-(6) and does not exceed 15 pages.

Signature | /s/ Parkcr;{ider-Longmaid Date |Oct 14, 2024

(use “s/[typed name]” to sign electronically-filed documents)

Feedback or questions about this form? Email us at forms@ca9.uscourts.gov

Form 11 -23 - Rev. 12/01/2021




Case: 22-16742, 10/14/2024, 1D: 12910803, DktEntry: 78, Page 30 of 65

CERTIFICATE OF SERVICE

I hereby certify that on October 14, 2024, I electronically filed this peti-
tion with the Clerk of the Court for the United States Court of Appeals for
the Ninth Circuit by using the CM/ECF system. I certify that all participants
in the case are registered CM/ECF users and that service will be accom-

plished by the CM/ECF system.

Dated: October 14, 2024 Respectfully submitted,

/s/ Parkei Rider-Longmaid
Parker Rider-Longmaid
SKADDEN, ARPS, SLATE,
MEAGHER & FLOM LLP
1440 New York Ave., NW
Washington, DC 20005
202-371-7000
parker.rider-longmaid@skadden.com

Counsel for Plaintiff-Appellants
Vicente Topasna Borja, et al.

-4 -



Case: 22-16742, 10/14/2024, ID: 12910803, DktEntry: 78, Page 31 of 65

ADDENDUM

-5 -



ez : 221642, TTH B 20724, | I : IZ00RIE,, DK ety 7487, Fepe 32 alf 36

FOR PUBLICATION

UNITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT

VICENTE TOPASNA BORIJA; No. 22-16742
EDMUND FREDERICK
SCHROEDER, Jr.; RAVINDER D.C. No.
SINGH NAGI; PATRICIA ARROYO 1:20-cv-00433-
RODRIGUEZ; LAURA CASTILLO JAO-RT
NAGTI; RIGHT TO DEMOCRACY
PROJECT,

| OPINION

Plaintiffs-Appellants,
V.

SCOTT T. NAGQO, in his official
capacity as Chief Election Officer for
the Hawaii Office cf Elections;
UNITED STATES OF AMERICA;
FEDERAL YOTING ASSISTANCE
PROGRA Vi, DAVID BEIRNE, in his
official capacity as Director of the
Federal Voting Assistance Program;
LLOYD J. AUSTIN I, in his official
capacity as Secretary of Defense;
GLEN TAKAHASHI, in his official
capacity as Clerk of the City and
County of Honolulu,

Defendants-Appellees.




Coesse: 221642, TTH 0B 20724, | I : IZ00RIE,, DM« EEityy : 787, e 33 alf 6

2 BORJA V. NAGO

Appeal from the United States District Court
for the District of Hawaii
Jill Otake, District Judge, Presiding

Argued and Submitted February 12, 2024
Honolulu, Hawaii

Filed August 30, 2024

Before: RICHARD A. PAEZ, MILAN D. SMITH, JR.,
and LUCY H. KOH, Circuit Judges.

Opinion by Judge Milan D. Smith, Jr.;
Dissent by Judge Richard A. Paez

SUMMARY"

Uniformed and Gverseas Citizens Voting Rights Act

The panel affirmed the district court’s summary
judgment in {avor of federal and state officials in an action
brought by Vicente Topasna Borja, a former resident of
Hawait who has since moved to Guam, and others alleging
that federal and Hawaii state election laws—specifically, the
federal Uniformed and Overseas Citizens Absentee Voting
Act (UOCAVA) and Hawaii’s Uniform Military and
Overseas Voters Act (UMOV A)—violate their right to equal
protection by giving rise to an absentee voting regime in

* This summary constitutes no part of the opinion of the court. It has
been prepared by court staff for the convenience of the reader.
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which former voting-eligible residents of Hawaii who
permanently move abroad or to the Commonwealth of the
Northern Mariana Islands (CNMI) retain their ability to vote
in Hawaii’s federal elections by absentee ballot, whereas
those who move to other U.S. Territories do not.

The panel affirmed the district court’s holding that
plaintiffs had Article III standing to challenge the
enforcement of UOCAVA because they challenged their
ineligibility for a federal benefit—the ability to vote in
federal elections by absentee ballot—due to a discriininatory
classification that privileges former voting-eligible residents
of Hawaii who live abroad or in the CNMi over those who
live in other U.S. Territories with permanent residents.

The panel held that rational basis review, not strict
scrutiny, governed its review of UOCAVA and UMOVA’s
overseas voting requiremen’s, While UOCAVA and
UMOVA discriminate between former residents based upon
whether they move overseas or within the United States, they
do not deprive residents in a geographically defined
governmental unit (Hawaii) from voting in a unit wide
election, nor do they dilute the voting power of qualified
voters withioc Hawaii. Plaintiffs failed to provide any
binding antuority requiring the application of strict scrutiny
to voting laws that deny the ability to vote in a unit wide
election to those residing outside of that unit. Nor are
individuals who move from Hawaii to Puerto Rico, Guam,
the U.S. Virgin Islands, or American Samoa a suspect or
quasi-suspect class that would trigger heightened scrutiny.

The panel concluded that UOCAVA and UMOVA'’s
treatment of former voting-eligible residents of Hawaii who
move to Puerto Rico, Guam, the U.S. Virgin Islands, and
American Samoa satisfied rational basis review. Plaintiffs
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failed to meet their burden to negate every conceivable basis
which might support UOCAVA and UMOVA'’s overseas
voting classifications, nor did they provide any evidence that
they were excluded from these laws’ overseas voting
provisions because of animus towards them.

Judge Paez dissented from the majority’s decision not to
apply the Anderson-Burdick framework in evaluating
plaintiffs’ constitutional challenge to UOCAVA and
UMOVA. Under this framework, a court consiaering a
challenge to an election law must weigh the character and
magnitude of the asserted injury against the precise interests
put forward by the State as justifications tor the burden
imposed by its rule, taking into consideration the extent to
which those interests make it neccssary to burden the
plaintiff’s rights. Because the district court did not apply the
Anderson-Burdick framework, Judge Paez would remand
this case to the district court vor further consideration under
the proper legal standard.

COUNSEL

Parker A. Rider-Longmaid (argued), Shay Dvoretzky,
Andrew Hanson, Geoffrey M. Wyatt, Hanaa Khan, and
Steven Marcus, Skadden Arps Slate Meagher & Flom LLP,
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York, New York; Pamela L. Colon, Law Offices of Pamela
Lynn Colon LLC, Christiansted, Virgin Islands; Neil C.
Weare, Equally American Legal Defense and Education
Fund, Washington, D.C.; Vanessa L. Williams, Law Office
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OPINION
M. SMITH, Circuit Judge:

Before 1975, Hawaii did not allow its former residents
to continue voting by absentee ballot in its federal elections
after they permanently moved from the state. Since then,
however, federal law has required Hawaii to provide that
right to its former voting-eligible residents who move
outside of the United States. Today, under federai ¢lection
law, the territorial United States includes Puecrto Rico,
Guam, the U.S. Virgin Islands, and American Samoa, but
excludes the Commonwealth of the Northern Mariana
Islands (CNMI), the only other U.S. Territory with
permanent residents. As a result, former voting-eligible
residents of Hawaii who permanc:iily move abroad or to the
CNMI retain their ability to vote in Hawaii’s federal
elections by absentee ballot, whereas those who move to one
of the other aforementioned Territories do not.

Plaintiff Vicente Topasna Borja is a former resident of
Hawaii who has since moved to Guam. He and others like
him argue that the federal and state laws giving rise to this
absentee voting regime violate the U.S. Constitution’s
guarantee of equal protection under the law, since they can
no longer vote in Hawaii’s federal elections, while others
who moved abroad or to the CNMI can do so. The district
court held that Plaintiffs had Article III standing to challenge
the enforcement of the referenced absentee voting laws but
granted summary judgment to the Defendants on the merits.
We affirm.
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FACTUAL BACKGROUND

There are at least fourteen Territories that the U.S.
Congress governs pursuant to the Territory Clause of the
U.S. Constitution, which authorizes Congress to “make all
needful Rules and Regulations respecting the Territory or
other Property belonging to the United States.” U.S. Const.
art. IV, § 3, cl. 2. Only five of those Territories—Puerto
Rico, Guam, the Virgin Islands, American Samoa, and the
CNMI—have permanent residents. Spain ceded Pueito Rico
and Guam to the United States at the conclusicn of the
Spanish-American War as a part of the Treaty of Paris of
1898, and the United States purchased the Virgin Islands
from Denmark in 1917. American Samoa became a
Territory in 1900, after Great Britain and Germany withdrew
their competing claims to the islands and Samoan chiefs
ceded the islands to the United States.

Only the most recently acquired Territory—the CNMI—
voluntarily joined the Uniicd States on negotiated terms. At
first, the Northern Mariana Islands were “part of the Trust
Territory of the Pacific Islands” that the United States
administered in the aftermath of World War II “pursuant to
a Trusteeship Agreement with the United Nations Security
Council.” Mtoched v. Lynch, 786 F.3d 1210, 1213 (9th Cir.
2015). . While people in “other portions of the [United
Nations] trust territories [ultimately] decided to [form]
independent nations,” the people of the Northern Mariana
Islands “elected to enter into a closer and more lasting
relationship with the United States.” [d. After extensive
negotiations, the Northern Mariana Islands and the United
States in 1975 executed a covenant, which set forth the
parameters of the new relationship between the polities. See
id. “After a period of transition, in 1986 the trusteeship
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terminated,” and the CNMI officially became a U.S.
Territory. Id.

Shortly before the CNMI became a Territory, Congress
enacted the Uniformed and Overseas Citizens Absentee
Voting Act (UOCAVA), 52 U.S.C. §§20301-11. The
purpose of UOCAVA was to “consolidate[] and update[]
relevant provisions” of a federal election law that Congress
had enacted a decade earlier, the Overseas Citizens Voting
Rights Act of 1975 (OCVRA), with “only minor substantive
changes.” H.R. Rep. No. 99-765, at 6 (1988). Like
OCVRA, UOCAVA requires each State of the United States
to “permit absent ... overseas voters iu use absentee
registration procedures and to vote by aksentee ballot in . . .
elections for Federal office.” 52 U.5.C. § 20302(a)(1); cf-
Pub. L. No. 94-203, 89 Stat. 1142, 1142-43 (1976) (repealed
1986).

UOCAVA defines an “overseas voter” to include a
“person who resides oufsiae the United States and (but for
such residence) would be qualified to vote in the last place
in which the persor: was domiciled before leaving the United
States.” 52 U.S.C. § 20310(5)(C). The Act in turn defines
the “United Staies” to include “the several States, the District
of Columbia, the Commonwealth of Puerto Rico, Guam, the
Virgin isiands, and American Samoa.” Id. § 20310(8).
UOCAVA does not mention the CNMI or the U.S.
Territories lacking permanent residents, and Congress has
never amended UOCAVA'’s definition of the “United
States” to include the CNMI, even though the CNMI has
permanent residents and became a Territory shortly after
Congress passed the law.

Several decades later, in 2012, the Hawaii Legislature
enacted the Uniform Military and Overseas Voters Act



ez : 221642, TTH 0B 20724, | [ : TIZ00RIE,, DKty 7487, e AD alf 36

BORJA V. NAGO 9

(UMOVA), Haw. Rev. Stat. §§ 15D-1 to -18, in which
Hawaii not only codified its existing obligation under
UOCAVA to allow its former voting-eligible residents who
“le[ft] the United States” to vote in Hawaii’s federal
elections by absentee ballot, but also extended the allowance
to Hawaii’s state and local elections. Haw. Rev. Stat. § 15D-
2; see id. §§ 15-D-3(2), -3(3). Unlike UOCAVA, UMOVA
defines the “United States” to include “the several states, the
District of Columbia, Puerto Rico, the United States Virgin
Islands, and any territory or insular possession subject to the
jurisdiction of the United States.” Id. § 15D-2 (emphasis
added). However, state officials later premulgated an
administrative rule to clarify that Hawaii continues to issue
absentee “ballot packages” to voters covered by UOCAVA,
meaning that Hawaii still allows its former voting-eligible
residents who moved to the CNM! o vote by absentee ballot
in Hawaii’s federal elections.  Haw. Admin. R. § 3-177-
600(d)(4) (hereinafter, refecred to as part of UMOVA).

Vicente Topasna Retja is a U.S. citizen who was born in
Guam in 1950. In 1990, after twenty-eight years of Navy
service, Borja ioved to Hawaii on a humanitarian
reassignment so that his wife could receive cancer treatment.
Borja and his wife later moved back to Guam on another
humanitarian reassignment. Had he moved to the CNMI, he
could Lave retained his ability to vote by absentee ballot in
Hawaii federal elections, but because he moved back to
Guam, state election officials in Hawaii have barred him
from doing so. And because none of the Territories with
permanent residents participate in federal elections for
President, Vice President, Representatives, or Senators,
Borja argues he cannot meaningfully participate in any
federal election at all, as Guam only sends a non-voting
delegate to the House of Representatives. 48 U.S.C. § 1711.
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Borja’s predicament is shared by many others who
previously were eligible to vote in Hawaii’s federal elections
by virtue of their residence there but later moved to one of
the U.S. Territories with permanent residents other than the
CNML.

PROCEDURAL HISTORY

Borja, four other former residents of Hawaii who
currently reside in Guam or the U.S. Virgin Islands, and the
Right to Democracy Project! (whose members include
former Hawaii residents living in Puerto Rico and American
Samoa) filed suit against Scott Nago, in his official capacity
as Hawaii’s Chief Election Officer; Glen Takahashi, in his
official capacity as the Clerk of the City and County of
Honolulu (together, the State Defencants);? as well as the
United States; Lloyd J. Austin IIT, in his official capacity as
the Secretary of Defense; the Federal Voting Assistance
Program (FVAP); and Davia Beirne, in his official capacity
as FVAP’s Director (together, the Federal Defendants).
Plaintiffs alleged that the Federal Defendants’ enforcement
of UOCAVA and the State Defendants’ enforcement of
UMOVA violate tne U.S. Constitution’s guarantee of equal
protection under the law because they authorize absentee
voting in itawaii’s federal elections by U.S. citizens who
move fr¢rm Hawaii to the CNMI or a foreign country, but not
by U.S. citizens who move from Hawaii to Puerto Rico,
Guam, the U.S. Virgin Islands, or American Samoa.

! The district court proceedings referred to the Right to Democracy
Project by its former name: Equally American Legal Defense and
Education Fund. See Dkt. 30.

2 Plaintiffs also sued Kathy Kaohu, in her official capacity as the Clerk
of the County of Maui, but voluntarily dismissed her before the case
proceeded to summary judgment.
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After Plaintiffs filed their third amended complaint, the
Federal Defendants moved to dismiss for lack of subject
matter jurisdiction, arguing in part that Plaintiffs’ injuries are
not traceable to their enforcement of UOCAVA (the federal
law). While the district court acknowledged that nothing in
UOCAVA prevents Hawaii from allowing Plaintiffs to vote
in Hawaii’s federal elections by absentee ballot, the court
determined that UOCAVA is still a source of Plaintiffs’
“unequal treatment” with respect to overseas voting because
UOCAVA requires Hawaii to extend the ability tc vote by
absentee ballot in Hawaii’s federal elections to seime former
residents of Hawaii, i.e., those who move airoad or to the
CNMLI, but not to Plaintiffs. Therefore, the court held that
Plaintiffs’ injury of “disparate treatment” was still traceable
to the Federal Defendants’ enforcement of UOCAVA.

The parties subsequently cross-moved for summary
judgment, which the district court granted in favor of the
State and Federal Defendaunts. The district court reasoned
that because “Territorial residents have no right to vote in
federal elections and U.S. citizens who move to certain
territories likewise have no right to vote absentee in their
former states oi residence,” Plaintiffs failed to identify a
“fundamental right” of which they have been deprived. The
court also explained that people “who move from a state to
a territory are not a suspect or quasi-suspect class.” The
court thus declined to apply strict scrutiny, concluding that
rational basis review was appropriate. Applying that
deferential standard, the district court held that UOCAVA
and UMOVA “satisfy rational basis review and do not
offend equal protection principles.” On September 6, 2022,
the district court entered judgment in favor of Defendants.
Plaintiffs timely appealed.
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JURISDICTION AND STANDARD OF REVIEW

We have jurisdiction pursuant to 28 U.S.C. § 1291.
Dream Games of Ariz., Inc. v. PC Onsite, 561 F.3d 983, 987
(9th Cir. 2009). “We review de novo a district court’s
determination whether a party has Article Il standing.”
Tucson v. City of Seattle, 91 F.4th 1318, 1324 (9th Cir. 2024)
(cleaned up). “We review [a grant of] summary judgment
de novo.” Sandoval v. County of Sonoma, 912 F.3d 509, 515
(9th Cir. 2018).

ANALYSIS

I. Plaintiffs Have Article III Standing to Challenge the
Enforcement of UOCAVA.

Plaintiffs and the Federal Defendants agree that
Plaintiffs’ inability to vote in Hawair’s federal elections is a
cognizable injury-in-fact for the purpose of establishing
Article III standing. They aiso agree that this concrete and
particularized injury is tairly traceable to the State
Defendants’ enforcemcnt of Hawaii state election law,
whereby the State ibefendants deny Plaintiffs the ability to
obtain absentee ballot packages to participate in Hawaii’s
federal elections.

What these parties dispute is whether Plaintiffs have
suffered an injury-in-fact that is fairly traceable to the
challenged conduct of the Federal Defendants—i.e., their
enforcement of UOCAVA. As the Federal Defendants
correctly note, UOCAV A merely requires Hawaii to provide
absentee ballot packages to its former voting-eligible
residents who moved abroad or to the CNMI so that they
may participate in Hawaii’s federal elections; UOCAVA
does not prevent Hawaii from extending that same right to
Plaintiffs. Plaintiffs acknowledge that UOCAVA does not
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prohibit Hawaii from extending absentee voting rights to
them but maintain that UOCAVA’s enforcement injures
them because it deprives them of the benefit of its overseas
voting provisions while extending the same to others.

We agree with Plaintiffs that they have Article III
standing to challenge the enforcement of UOCAVA. This
lawsuit arises from Plaintiffs’ equal protection claim, in
which they argue that they are being deprived the benefit of
UOCAVA'’s overseas voting provisions because of a
“discriminatory classification” that privileges foririer voting-
eligible residents of Hawaii who live abroad or in the CNMI
over those who live in the other U.S. Territories with
permanent residents.  The Supreme Court has long
recognized that individuals have Aiticle III standing to
challenge their ineligibility for a federal benefit if they
contend that their ineligibility is due to unconstitutional
discrimination. See Allen v. Wright, 468 U.S. 737, 757 n.22
(1984), abrogated on other grounds by Lexmark Int’l, Inc. v.
Static Control Componeats, Inc., 572 U.S. 118 (2014); see,
e.g., Heckler v. Matthews, 465 U.S. 728, 739-40 & n.9
(1984). That is orecisely how Plaintiffs have framed their
challenge to UCCAVA. The possibility that their claim of
unconstituticuial discrimination may ultimately fail on the
merits has no bearing on whether they have Article III
standing to receive that adjudication on the merits in the first
place. See Fed. Election Comm’nv. Cruz, 596 U.S. 289, 298
(2022) (“For standing purposes, we accept as valid the merits
of [the plaintiffs’] legal claims . . ..”); Warth v. Seldin, 422
U.S. 490, 500 (1975) (“[S]tanding in no way depends on the
merits of the plaintiff’s contention that particular conduct is
illegal . . ..”).

Our conclusion is consistent with that of two of our sister
circuits, which, when faced with similar equal protection
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challenges to UOCAVA, adjudicated the merits of those
challenges. See Romeu v. Cohen, 265 F.3d 118, 124 (2d Cir.
2001); Igartua De La Rosa v. United States, 32 F.3d 8, 10
(1st Cir. 1994) (per curiam), cert. denied, 514 U.S. 1049
(1995). The only circuit to have declined to make a merits
determination in a similar equal protection challenge to
UOCAVA is the Seventh Circuit, which held that former
residents of Illinois who moved to Puerto Rico, Guam, and
the U.S. Virgin Islands lacked Article III standing to
challenge UOCAVA'’s enforcement because Illinois law
denied them the ability to vote absentee in Illincis’ federal
elections regardless of UOCAVA’s enforcement. See
Segovia v. United States, 880 F.3d 384, 28§ (7th Cir.), cert.
denied, 139 S. Ct. 320 (2018). Yet the Seventh Circuit did
not recognize the well-established principle that individuals
have Article III standing to challc:ige their ineligibility for a
federal benefit if they contend their ineligibility is due to
unconstitutional discrimination. In addition, neither of the
two authorities upon which the Seventh Circuit relied to
justify its conclusion that Article III standing was lacking
involved claims of unconstitutional discrimination. See
Simon v. E. Ky. Welfare Rts. Org., 426 U.S. 26, 38 (1976)
(action for judicial review of agency action pursuant to 5
U.S.C. § 702); DH2, Inc. v. U.S. S.E.C., 422 F.3d 591, 595
(7th Cir2005) (action for judicial review of final orders of
the Securities and Exchange Commission pursuant to 15
U.S.C. §78y). Here, the equal protection framing of
Plaintiffs’ lawsuit is crucial to our analysis of whether
Plaintiffs have Article III standing to challenge UOCAVA.
Accordingly, the Seventh Circuit’s standing analysis in
Segovia, see 880 F.3d at 388—89, is unpersuasive.

It is true that the State Defendants in this case would
deny Plaintiffs the ability to vote in federal elections by
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absentee ballot regardless of UOCAVA’s enactment. See
Haw. Rev. Stat. §§ 15D-2, -3(2), -3(3). But it is equally true
that the only reason they offer ballot packages to its former
residents who move to the CNMI is because of the Federal
Defendants’ enforcement of UOCAVA. See Haw. Admin.
R. § 3-177-600(d)(4) (“Ballot packages may generally be
issued . .. [p]ursuant to a request by a voter covered under
... [UOCAVA] ... .”); see also Haw. Rev. Stat. § 15D-2
(CNMI considered part of the United States under Hawaii
state election law). Put differently, the State Defendants do
not offer the same benefit to Plaintiffs precisely because
UOCAVA does not require them to give Plaintiffs that
benefit. Plaintiffs argue that this differential treatment with
respect to overseas voting rights under federal law is because
of unconstitutional discrimination haked into (i.e., traceable
to) UOCAVA'’s definition of what constitutes the territorial
United States. The connection between the Federal
Defendants’ enforcement of UOCAVA and the State
Defendants’ differential freatment of Plaintiffs with respect
to overseas voting rights can be drawn “without relying on
‘speculation’ or ‘guesswork.”” Mendia v. Garcia, 768 F.3d
1009, 1013 (9th Cir. 2014) (quoting Clapper v. Amnesty Int’l
US4, 568 U R. 398, 413—-14 (2013)); see also Tex. Med.
Ass’nv. US. Dep’t of Health & Hum. Servs., -- F.4th --, 2024
WL 3637795, at *7 (5th Cir. Aug. 2, 2024). That is enough
to satisfy Article III standing to challenge UOCAVA’s
enforcement, see, e.g., Heckler, 465 U.S. at 739-41 & n.9,
even if the claim of unconstitutional discrimination with
respect to overseas voting rights may ultimately fail on the
merits.

We therefore affirm the district court’s holding that
Plaintiffs have Article III standing to challenge the
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enforcement of UOCAVA (as well as UMOVA) and
proceed to analyze the merits of their challenge.

II. Rational Basis Review, and Not Strict Scrutiny,
Governs Our Review of UOCAVA and UMOVA’s
Overseas Voting Provisions.

Plaintiffs argue that strict scrutiny governs our review of
UOCAVA and UMOVA because the Supreme Court’s
decision in Dunn v. Blumstein, 405 U.S. 330, 336 (1972),
requires the application of strict scrutiny to laws that
selectively withhold the right to vote. Plaintiffs further argue
that heightened scrutiny applies because these laws
“discriminate against a politically powerless, suspect class.”
We address each of these contentions ia turn.

A. Dunn Does Not Require Us to Apply Strict
Scrutiny to UOCAVA and UMOVA.

Plaintiffs concede that territorial citizens do not have a
freestanding constitutiona! right to vote for President, Vice
President, or voting NMicmbers of Congress. Plaintiffs also
admit that there is no “freestanding constitutional right for
former residents of Hawaii to vote in Hawaii’s federal
elections.” Mevertheless, Plaintiffs maintain that UOCAVA
and UMOY A impinge on a personal right of theirs protected
by the Constitution—and are subject to strict scrutiny—
because, as the Supreme Court made clear in Dunn, “a
citizen has a constitutionally protected right to participate in
elections on an equal basis with other citizens in the
jurisdiction.” 405 U.S. at 336. In other words, Plaintiffs
argue that because other former residents of Hawaii can
participate in Hawaii’s federal elections, Plaintiffs must be
afforded that same right under Dunn.
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We generally agree with Plaintiffs that U.S. citizens have
a constitutionally protected right to participate in elections
on an equal basis with other citizens in a particular
jurisdiction. However, we disagree with Plaintiffs that such
a principle applies here. In Dunn, the plaintiff was a resident
of Tennessee at the time he challenged a Tennessee law that
prevented him from voting in upcoming statewide elections
because he had not yet resided “for a year in the State and
three months in the county.” Id. at 334. Here, by contrast,
Plaintiffs are not residents of Hawaii. Dunn says nothing
about how courts must review voting laws that restrict
participation from individuals who are no longer physically
resident within the relevant jurisdiction. Accordingly, Dunn
does not require us to apply strict scrutiny to UOCAVA and
UMOVA.

This conclusion is consistent with our prior decision in
Green v. City of Tucson, 344 F.3d 891 (9th Cir. 2003), in
which we interpreted the scope of Dunn’s reach. The
plaintiffs in Green arguad that an Arizona statute regulating
how state residents in unincorporated communities could
vote on municipal incorporation violated the Equal
Protection Clause. The statute required that, prior to voting
on incorporation, an unincorporated community had to first
obtain the consent of any incorporated cities located within
six miles with a population of at least 5,000 people. Id. at
894. The plaintiffs, who sought to incorporate their
community, argued that this requirement unconstitutionally
burdened their right to vote on municipal incorporation
“because it effectively prevent[ed] them from exercising that
right without the prior consent of [other cities], while placing
no such restriction on residents of [unincorporated
communities in] nonurbanized areas.” Id. at 896.
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We agreed with the plaintiffs that, under Supreme Court
precedent, their statutory right to vote on municipal
incorporation was protected by the Equal Protection Clause.
Id. at 898. However, we declined to apply strict scrutiny to
the Arizona statute. Id. at 898. That was because we
interpreted Dunn to trigger strict scrutiny in only two
scenarios: (1) where a law “unreasonably deprive[s] some
residents in a geographically defined governmental unit
from voting in a unit wide election,” id. at 899 (citing Dunn,
405 U.S. at 335-37); and (2) where a law “contravene[s] the
principle of ‘one person, one vote’ by diluting the voting
power of some qualified voters within the electoral unit,” id.
at 900. We found that neither situation waz applicable to the
challenged statute. Rather, we concluded that rational basis
review applied because the statute only “discriminate[d]
between different electoral units tased on their proximity to
existing municipalities, rather than between voters in any
single electoral unit.” /d.

Our decision in Green forecloses Plaintiffs’ argument
that Dunn and its progeny require us to apply strict scrutiny
UOCAVA and UMOVA. Despite Plaintiffs’ arguments to
the contrary, these laws do not “deprive . . . residents in a
geographically defined governmental unit”—i.e., Hawaii—
“from voting in a unit wide election”—i.e., Hawaii’s federal
elections. Green, 340 F.3d at 899. Nor does UOCAVA and
UMOVA'’s exclusion of Plaintiffs “dilut[e] the voting power
of . .. qualified voters within [Hawaii].” Id. at 900. Rather,
these laws deprive Plaintiffs of the ability to vote in Hawaii’s
federal elections based upon the common-sense principle
that once an individual moves elsewhere within the
territorial United States, she has abandoned her right to vote
in Hawaii-specific elections in favor of a right to vote in the
elections that are specific to the jurisdiction within which she
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has newly taken up residence. Cf. Oregon v. Mitchell, 400
U.S. 112, 122 (1970) (“Surely no voter qualification was
more important to the Framers than the geographical
qualification embodied in the concept of congressional
districts.”).  While UOCAVA and UMOVA certainly
discriminate between former residents based upon whether
they move overseas or within the United States, they do not
discriminate “between voters in any single electoral unit.”
Green, 340 F.3d at 900.

Ultimately, Plaintiffs have failed to provide us with any
binding authority requiring us to apply strict scrutiny to
voting laws that deny the ability to vote in a unit wide
election to those residing outside of that urut. Cf. Dunn, 405
U.S. at 334 (observing that the plaintiif in Dunn did “not
challenge Tennessee’s power to restiict the vote to bona fide
Tennessee residents”); Holt  Civic Club v. City of
Tuscaloosa, 439 U.S. 60, 68--69 (1978) (“[O]ur cases have
uniformly recognized {bat a government unit may
legitimately restrict the right to participate in its political
processes to those who reside within its borders.”). In
Green, we clearly cabined the Supreme Court precedent
upon which Piaintiffs rely to equal protection challenges
brought by individuals who are unable to vote in unit wide
elections for the unit within which those individuals are
residing. Accordingly, we need not apply strict scrutiny to
laws that do not authorize Plaintiffs to vote in Hawaii’s
federal elections on account of Dunn because Plaintiffs no
longer reside in Hawaii.

Plaintiffs disagree with this conclusion partly because
they believe that the residential limiting principle we
discerned in Green is inapplicable to their challenge.
Specifically, Plaintiffs argue that the relevant “electorate” is
not just those individuals residing within the “governmental
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unit” of Hawaii; rather, the “electorate” of Hawaii now
“comprises current and former Hawaii residents.” But that
argument plainly misconstrues UOCAVA’s overseas voting
provisions, and in doing so, fails to recognize how our
federal system of government actually works.

Hawaii is a political unit with fixed geographic
boundaries that exercises sovereignty in a manner consistent
with our national Constitution. Hawaii, like every other state
in the Union, participates in national governance by holding
unit wide popular elections to appoint electors for President
and Vice President and to select Senators and
Representatives to represent the interests of ine state and its
people in Congress. In accordance with both common sense
and our constitutional tradition, Hawzii has generally limited
participation in those popular elections to its own residents.
See generally U.S. Const. art. I, § 2, cl. 1 (“The House of
Representatives shall be composed of Members chosen
every second Year by the i’eople of the several States . ...”
(emphasis added)); U.S. Const. art. I, §2, cl. 3
(“Representatives . . shall be apportioned among the several
States which may be included within this Union.”); U.S.
Const. amend. XiV, § 1 (“All persons born or naturalized in
the United States and subject to the jurisdiction thereof, are
citizens of the State wherein they reside.” (emphasis
added)); U.S. Const. amend. XVII (“The Senate of the
United States shall be composed of two Senators from each
State, elected by the people thereof . . . .” (emphasis added)).

When Congress enacted UOCAVA and forced Hawaii to
accept federal ballots from a small class of its former
residents, Congress modestly redefined “the people” of
Hawaii for the purpose of federal elections to include former
voting-eligible residents of Hawaii who moved abroad but
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retained their U.S. citizenship.?> Contrary to Plaintiffs’
assertion, UOCAVA did not redefine the electoral “unit” of
Hawaii to encompass all its former voting-eligible residents
everywhere and then carveout exceptions at the expense of
former residents who moved to other jurisdictions within the
United States. Nothing about UOCAVA (or Hawaii’s
implementation of it in UMOVA) has changed the basic
constitutional reality that the political unit of Hawaii
conducts Hawaii wide federal elections to represent the
interests of Hawaii and its people in our institctions of
federal government.

It is undisputed that Plaintiffs do noi reside in the
“geographically defined governmental unit” of Hawaii.
Green, 340 F.3d at 899. They want to vote in “unit wide
election[s]” for Hawaii, but as our decision in Green makes
abundantly clear, the Supreme Court’s voting qualifications
cases do not entitle them te strict judicial scrutiny of laws
that do not authorize them ic vote there. After all, they have
chosen to become part of the people of other jurisdictions
within the United States, which have their own unit wide
elections for participating in the institutions of the federal
government. See, e.g., 48 U.S.C. § 1711 (“The territory of
Guam and the territory of the Virgin Islands each shall be
represeried in the United States Congress by a nonvoting
Delegate to the House of Representatives, elected as
hereinafter provided.”). Accordingly, we reject Plaintiffs’

3 The CNMI did not become a U.S. Territory until shortly after Congress
enacted UOCAVA. Accordingly, moving from Hawaii to the CNMI at
the time UOCAVA was enacted meant moving abroad.
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argument that we must subject UOCAVA and UMOVA to
strict scrutiny.*

B. Individuals Who Move from Hawaii to Puerto
Rico, Guam, the U.S. Virgin Islands, or American
Samoa Do Not Constitute a Suspect or Quasi-
Suspect Class That Would Trigger Heightened
Scrutiny.

Having failed to show that they have a constitutionally
protected right to participate in Hawaii’s federal ¢iections,
Plaintiffs are left to argue that UOCAV A and UMOVA deny
them the ability to vote absentee in Hawaii’s federal
elections on account of their membership in a suspect or
quasi-suspect class. In Plaintiffs’ “tziling, these laws
“discriminate” against them because they are “a politically
powerless, suspect class,” thereby warranting the application
of heightened scrutiny.

4 We also decline to subiect UOCAVA and UMOVA to some form of
heightened scrutity, under the Anderson/Burdick sliding-scale
framework. Anderson v. Celebrezze, 460 U.S. 780 (1983); Burdick v.
Takushi, 504 U.S. 428 (1992); see, e.g., Dudum v. Arntz, 640 F.3d 1098,
1106 (9th- Cir. 2011) (discussing Anderson/Burdick framework).
Plaintiffs ngver asked the district court to apply the Anderson/Burdick
framework when they moved for summary judgment on their equal
protection claim, instead raising this argument (albeit briefly) for the first
time on appeal. “[W]e generally will not consider arguments raised for
the first time on appeal,” and we decline to exercise our discretion to do
so here. AMA Multimedia, LLC v. Wanat, 970 F.3d 1201, 1213 (9th Cir.
2020) (quoting In re Am. W. Airlines, Inc.,217 F.3d 1161, 1165 (9th Cir.
2000)); see Armstrong v. Brown, 768 F.3d 975, 981-82 (9th Cir. 2014).
This is especially warranted given that, at oral argument, Plaintiffs
confirmed that “case after case from the Supreme Court and this court
show that the best way to look at this” case is as a standard equal
protection case, rather than as an Anderson/Burdick case.
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This argument is without merit. Individuals who move
to a U.S. Territory, after having lived in Hawaii, do not bear
the “traditional indicia” of a suspect or quasi-suspect class.
San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 28
(1973). While Plaintiffs are certainly correct that many
residents of U.S. Territories “have endured a long history of
discrimination” on account of their place of birth, race, or
ethnicity, that history does not define Plaintiffs as a class in
this suit. Cf. United States v. Mayea-Pulido, 946 F.3d 1055,
1063 n.6 (9th Cir. 2020) (recognizing that iudividuals
included within an alleged class may suffer discrimination
not “on the basis of the classifications at issu¢’ in their equal
protection challenge). Plaintiffs constitute a class in that
they all once resided in Hawaii but then moved to Puerto
Rico, Guam, the U.S. Virgin Islands, or American Samoa of
their own accord. However, Plaintiffs cannot be deemed
members of a suspect or quasi-suspect class simply by virtue
of their move to a U.S. Territory, and they have not shown
that any of the “considerations in our usual test for
determining whethet heightened scrutiny applies” are
present here. Id. at 1063.

No court ot appeals to have addressed the question of
whether the government may consider an individual’s
residence in the U.S. Territories to determine whether she
may teke advantage of overseas voting provisions to
participate in elections in her State of former residence has
concluded that such classifications are subject to heightened
scrutiny. See Segovia, 880 F.3d at 390; Igartua, 32 F.3d at
10; ¢f- Romeu, 265 F.3d at 124 (concluding that UOCAVA
survived equal protection challenge “regardless whether [its]
distinction is appropriately analyzed under rational basis
review or intermediate scrutiny, or under some alternative
analytic framework independent of the three-tier standard
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that has been established in Equal Protection cases”).
Today, we join this emerging consensus and apply rational
basis review.>

III. UOCAVA and UMOVA’s Overseas Voting
Provisions Survive Rational Basis Review.

“Rational basis review is highly deferential to the
government, allowing any conceivable rational basis to
suffice.” Erotic Serv. Provider Legal Educ. & Rsch. Project
v. Gascon, 880 F.3d 450, 457 (9th Cir.), amended, 231 F.3d
792 (9th Cir. 2018). Nevertheless, Plaintiffs stiil argue that
the Federal and State Defendants’ enforcement of UOCAVA
and UMOVA fails to survive that deferential standard
“because their discriminatory treatment of former state
residents living in [certain] U.S. iTjerritories serves no
legitimate purpose.” Under rafional basis review, it is
Plaintiffs’ burden “to negative every conceivable basis
which might support” UOCAVA and UMOVA'’s overseas
voting classifications, ‘“wnether or not the basis has a
foundation in the record.” Boardman v. Inslee, 978 F.3d
1092, 1118 (9th Cir. 2020) (quoting Heller v. Doe, 509 U.S.
312, 320-21 (1993)). We conclude that Plaintiffs have
failed to do se.

We begin with Plaintiffs’ argument that it is irrational for
UOCAVA and UMOVA to treat residents of the CNMI as
overseas voters for the purpose of federal elections while

5 See also Harvey v. Brewer, 605 F.3d 1067, 1079 (9th Cir. 2010)
(O’Connor, J. (ret.), sitting by designation) (declining to apply strict
scrutiny in equal protection challenge brought by plaintiffs with felony
convictions seeking the right to vote in Arizona elections, holding that
re-enfranchisement was a “statutory benefit,” rather than a fundamental
right, that could not be conferred “in a discriminatory manner . . . that is
not rationally related to a legitimate state interest”).
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failing to do the same for residents of Puerto Rico, Guam,
the U.S. Virgin Islands, and American Samoa. While
Plaintiffs are correct that the United States’s relationship
with the CNMI has evolved a great deal since Congress
enacted UOCAVA (for instance, the CNMI was not yet a
U.S. Territory then), there are still aspects of the relationship
today that conceivably justify the federal government
treating the CNMI more akin to a sovereign country than a
Territory of the United States for the purpose of overseas
voting. For instance, the covenant governing the CNMI’s
consensual relationship with the United States continues to
impose unique restrictions on the United States’s ability to
enact new legislation governing the CNMI. See generally
United States ex rel. Richards v. De Leon Guerrero, 4 F.3d
749, 752 (9th Cir. 1993). in addition, the full
implementation of federal immigration law in the CNMI will
not occur until December 31, 2029. See 48 U.S.C.
§ 1806(a)(2). While Plaintifis may ultimately disagree with
Congress’s legislative judgment that moving to the CNMI is
akin to moving to 2 foreign country for the purposes of
overseas voting, rational basis review “does not allow us to
substitute our personal notions of good public policy for
those of Congress.” Schweiker v. Wilson, 450 U.S. 221, 234
(1981). Accordingly, UOCAVA’s exclusion of the CNMI
from the list of U.S. Territories that are a part of the United
States satisfies rational basis review.

Next, we examine Plaintiffs’ argument that it is irrational
for UOCAVA and UMOVA to create overseas voting rights
for former residents of Hawaii who move to a foreign
country while failing to do the same for those who move to
Puerto Rico, Guam, the U.S. Virgin Islands, and American
Samoa. While Plaintiffs may ultimately be correct that
“former Hawaii residents living in [those Territories] have a
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greater interest in federal elections than former Hawaii
residents living in foreign countries because former state
residents living in the territories are subject to the federal
government’s direct control,” that observation fails to negate
the several conceivable bases for justifying the differential
treatment. For instance, in enacting UOCAVA, Congress
could have reasonably determined that it was important to
ensure that U.S. citizens living in foreign countries retained
some opportunity to “participate in the election of
governmental officials in the United States.” Romieu, 265
F.3d at 124-25. Congress could have also reasonably
determined that it did not need to do the same for U.S.
citizens who move from a State to the U.S. Territories
because they would still be eligible to participate in unit wide
elections in their new homes. See ia. at 125 (explaining that
“citizens of a State who move t¢ Puerto Rico may vote in
local elections for officials of Puerto Rico’s government (as
well as for the federal post of Kesident Commissioner)”). As
the Second Circuit obseived in Romeu, the laws here
effectively treat Plaintitts “in the same manner as [they] treat
citizens of a State who leave that State to establish residence
in another State* Id.

In failing to extend overseas voting rights to Plaintiffs,
the Hawaii Legislature also could have reasonably
determined that doing so would harm the interests of
Hawaii’s own residents, who arguably have the greatest
interest in federal elections conducted in Hawaii. This is
because the Members of Congress chosen in Hawaii’s
federal elections are tasked with representing the interests of
Hawaii’s residents in Congress, and Plaintiffs are both no
longer Hawaii residents and are otherwise represented
(albeit by non-voting representatives) in Congress.
Accordingly, UOCAVA and UMOVA’s overseas voting
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provisions, which benefit former residents of Hawaii who
move outside of the United States and not Plaintiffs, satisfy
rational basis review.

Unable to negate every conceivable basis upon which
Congress and the Hawaii Legislature could have relied to
enact UOCAVA and UMOVA, Plaintiffs are left to argue
they were excluded from these laws’ overseas voting
provisions because of animus towards them. See Romer v.
Evans, 517 U.S. 620, 634 (1996); U.S. Dep’t of Agric. v.
Moreno, 413 U.S. 528, 534 (1973). A plaintiff dernonstrates
the requisite animus by showing “that an ‘invidious
discriminatory purpose was a motivating factor’ in the
relevant decision.” Dep’t of Homeland Sec. v. Regents of the
Univ. of Cal., 140 S. Ct. 1891, 1215 (2020) (quoting
Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252,
266 (1977)). “Possible evidence includes disparate impact
on a particular group, ‘acpartures from the normal
procedural sequence,” aua ‘contemporary statements by
members of the decizsionmaking body.”” Id. (alteration
omitted) (quoting Ai-lington Heights, 429 U.S. at 266—68).

Plaintiffs have failed to provide any evidence tending to
show that Congress, in enacting UOCAVA, chose to
privilege UNMI residents over residents of the other
Territories because it harbored animus towards the latter.
Nor have Plaintiffs provided any evidence tending to show
that Congress or the Hawaii Legislature sought to cabin the
benefit of their overseas voting provisions to those who
move outside the United States because of a desire to harm
those who stay within the United States by moving to one of
the U.S. Territories with permanent residents. Accordingly,
we agree with the district court that UOCAVA and
UMOVA'’s treatment of former voting-eligible residents of
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Hawaii who move to Puerto Rico, Guam, the U.S. Virgin
Islands, and American Samoa satisfies rational basis review.

CONCLUSION

We share Plaintiffs’ and many of our colleagues’
concern that the vast majority of “U.S. citizens residing in
the [T]erritories are not being afforded a meaningful voice
in national governance.” Romeu, 265 F.3d at 136 (Walker,
J., concurring). However, for the foregoing reasons, this
lawsuit is not the proper vehicle to remedy that concern.
Accordingly, we AFFIRM the district ccurt’s final
judgment in favor of the State and Federal Defendants.

PAEZ, Circuit Judge, dissenting:

Consider the following = scenario: two identical
individuals—Person A and Person B—are longtime
residents of Hawaii. For various reasons, both individuals
decide to move to tercitories of the United States, Person A
to the Commonwecaith of the Northern Mariana Islands
(CNMI), and Person B to Guam, which sits just about 37
miles southwest of the CNMI’s southernmost island.! The
twist, however, is that under the Uniformed and Overseas
Citizenis Absentee Voting Act (UOCAVA), 52 U.S.C. 15
§§ 2030111, and the Uniform Military and Overseas Voters
Act (UMOVA), Haw. Rev. Stat. §§ 15D-1 to -18, Person A
retains their right to vote in Hawaii, whereas Person B does
not. Person B brings suit, viewing this distinction as
arbitrary and violative of the Fourteenth Amendment’s

! See Rota Island, Pacific Islands Benthic Habitat Mapping Center,
https://www.soest.hawaii.edu/pibhmc/cms/data-by-location/cnmi-
guam/rota-island/ (last viewed Aug. 23, 2024).
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fundamental guarantee of equal protection with respect to
voting rights.

In my view, the central question in this case is not simply
whether Person B’s challenge would be successful, but
rather under which analytical framework we must examine
their challenge. On this point, our caselaw is clear: we
review constitutional challenges to laws that regulate
elections under the Anderson-Burdick framework. As a
consequence, we must apply Anderson-Burdick in such
circumstances even if, as the majority suggests, the plaintiffs
bring their challenge “as a standard Equal Prctection case,
rather than as an Anderson/Burdick case.” Maj. Op. at 22
n.4. Otherwise, we risk depriving the tranchise of the
deference it is due. I therefore respectfully dissent from the
majority’s decision not to apply the Anderson-Burdick
framework.?

doNs ok

The Anderson-Burdick framework is derived from two
Supreme Court cases. See Anderson v. Celebrezze, 460 U.S.
780 (1983); Burdick v. Takushi, 504 U.S. 428 (1992). As the
Court explained in Burdick:

A court considering a challenge to a state
ciection law must weigh “the character and
magnitude of the asserted injury to the rights
protected by the First and Fourteenth
Amendments that the plaintiff seeks to
vindicate” against “the precise interests put
forward by the State as justifications for the

2T concur, however, in the majority’s determination that Plaintiffs have
standing to challenge both UOCAVA and UMOVA.
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2

burden imposed by its rule,” taking into
consideration “the extent to which those
interests make it necessary to burden the
plaintiff’s rights.”

Under this standard, the rigorousness of our
inquiry into the propriety of a state election
law depends upon the extent to which a
challenged regulation burdens First and
Fourteenth Amendment rights. Thus, as we
have recognized when those rights are
subjected to ‘“‘severe” restrictions, the
regulation must be “narrowly diawn to
advance a state interest of compelling
importance.” But when a state election law
provision imposes oniy  “reasonable,
nondiscriminatory restcictions” upon the
First and Fourteentk Amendment rights of
voters, “the Stafc’s important regulatory
interests are generally sufficient to justify”
the restrictions.

504 U.S. at 434 (citations omitted).

The Ceurt has since confirmed that Anderson-Burdick is
the proper legal standard for evaluating challenges to
election regulations under the First and Fourteenth
Amendments. See Crawford v. Marion Cnty. Election Bd.,
553 U.S. 181, 190 (2008). Heeding that command, our court
applies  Anderson-Burdick  when  assessing  such
constitutional challenges to “laws that regulate elections.”
Mecinas v. Hobbs, 30 F.4th 890, 904 (9th Cir. 2022)
(quoting Ariz. Democratic Party v. Hobbs, 18 F.4th 1179,
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1187 (9th Cir. 2021)).3 Indeed, with respect to voting rights
in particular, our court has described Anderson-Burdick as
“the appropriate standard of review for laws regulating the
right to vote.” Pub. Integrity All., Inc. v. City of Tucson, 836
F.3d 1019, 1024 (9th Cir. 2016) (en banc) (citing Burdick,
504 U.S. 428). Here, because Plaintiffs challenge “a state
election law,” Burdick, 504 U.S. at 434, that directly “affects
the right to vote,” Igartua De La Rosa v. United States, 32
F.3d 8, 10 n.2 (1st Cir. 1994),* I would review their claim

3 As the Supreme Court in Crawford recognized, the Court’s modern
election cases have moved away from applying “litmus test” rules and
“followed Anderson’s balancing approach.” 553-U.S. at 190; see also
Gonzalez v. Arizona, 677 F.3d 383, 409—10{9th Cir. 2012) (en banc),
aff’d sub nom. Arizona v. Inter Tribal Coiincil of Ariz., Inc., 570 U.S. 1
(2013) (citing Crawford, 553 U.S. at 189-90) (observing the same).

4 Igartua is one of three out-of-circuit cases to have directly considered
the question we confront here. See 32 F.3d at 10—11; see also Romeu v.
Cohen, 265 F.3d 118, 122-2¢ (2d Cir. 2001); Segovia v. United States,
880 F.3d 384, 389-91 (7t Cir. 2018). The Igartua court only examined
UOCAVA, ultimately applying rational basis review because, though
UOCAVA “affects the right to vote,” it does not “infringe that right but
rather limits a state’s ability to restrict it.” 32 F.3d at 10 n.2. Igartua is
thus of limited significance here, where Plaintiffs challenge both
UOCAVA and the implementation of that statute by Hawaii.

More iike this case is Romeu, which examined both UOCAVA and
New York’s derivative statute. There, the Second Circuit declined to
select between ‘rational basis review or intermediate scrutiny,
or . .. some alternative analytic framework independent of the three-tier
standard that has been established in Equal Protection cases,” concluding
that, under any such standard, “Congress may distinguish between those
U.S. citizens formerly residing in a State who live outside the U.S., and
those who live in the U.S. territories.” 265 F.3d at 124. In our circuit,
selection of the appropriate standard of review in cases involving First
and Fourteenth Amendment challenges to laws regulating the right to
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under Anderson-Burdick. Cf. Nader v. Brewer, 531 F.3d
1028, 1036 (9th Cir. 2008) (concluding that, under
Anderson-Burdick, Arizona’s residential requirement for
petition circulators created a “severe burden on [non-
resident candidate] and his out-of-state supporters’ speech,
voting and associational rights”).

The majority declines to apply Anderson-Burdick on the
basis that “Plaintiffs never asked the district court to apply
the Anderson/Burdick framework when they moved for
summary judgment on their equal protection claiin, instead
raising this argument (albeit briefly) for the first time on
appeal.”> Maj. Op. at 22 n.4. Even so, however, “we are not
bound by a party’s erroneous view of the law.” Flamingo
Resort, Inc. v. United States, 664 F.2d 1387, 1391 n.5 (9th
Cir. 1982). Moreover, identification of the proper legal
standard under which to review this case is a “pure question
of law and the [Government| will suffer no prejudice as a
result of the failure to rais< the issue in the trial court.” AMA
Multimedia, LLC v. Wanat, 970 F.3d 1201, 1214 (9th Cir.
2020) (quoting Raic’i v. Gonzales, 500 F.3d 850, 868 (9th
Cir. 2007)). Indeed, Defendants did not suggest that

vote occurs under Anderson-Burdick. See Pub. Integrity All., 836 F.3d
at 1024,

Finally, Segovia examined only Illinois’s derivative statute under the
traditional equal protection framework and concluded that rational basis
review applied. 880 F.3d at 390. Again, given our court’s clear caselaw,
Segovia is not persuasive.

5 The majority suggests that, “at oral argument, Plaintiffs confirmed that
‘case after case from the Supreme Court and this court show that the best
way to look at this’ case is as a standard equal protection case, rather
than as an Anderson/Burdick case.” Maj. Op. at 22 n.4. Of course,
Plaintiffs prefaced this statement with “I think Anderson-Burdick would
get you to the same place.” Oral Arg. at 14:00.
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Plaintiffs had forfeited the argument by not raising it in the
district court; they instead disagreed with Plaintiffs on the
merits.® Thus, in keeping with our precedents, I would apply
Anderson-Burdick to this case.

Furthermore, because the district court did not apply
Anderson-Burdick, 1 would remand this case for further
consideration under the proper legal standard. See Enyart v.
Nat’l Conf. of Bar Exam’rs, Inc., 630 F.3d 1153, 1159 (9th
Cir. 2011); see also Gill v. Scholz, 962 F.3d 360, 366 (7th
Cir. 2020) (reversing and remanding to allow the district
court to apply Anderson-Burdick); Cowen v. Ga. Sec’y of
State, 960 F.3d 1339, 1344 (11th Cir. 2026; {same). To be
sure, the district court may ultimately agree with Igartua that
UOCAVA does not sufficiently burden Plaintiffs’
fundamental rights so as to wariant exacting or strict
scrutiny. Or the court may agree with Romeu that, regardless
of the particular kind of scrutiny required to review
UOCAVA and UMOVA, “Congress may distinguish
between those U.S. citizens formerly residing in a State who
live outside the U.5., and those who live in the U.S.
territories.” 2651.3d at 124; see also Chula Vista Citizens
for Jobs & Fair Competition v. Norris, 782 F.3d 520, 531
(9th Cir. 2015) (en banc) (considering “the State’s broad
power to define its political community” as part of
Anderson-Burdick’s second step (quoting Sugarman v.
Dougall, 413 U.S. 634, 642-43 (1973))). In any case,
Plaintiffs’ constitutional challenge to the denial of their right
to equal protection with respect to voting rights would
benefit from further consideration under the Anderson-
Burdick framework by the district court in the first instance.
Cf. Planned Parenthood of Greater Wash. & N. Idaho v. U.S.

6 See Fed. Appellees Br. at 29.
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Dep’t of Health & Hum. Servs., 946 F.3d 1100, 1110 (9th
Cir. 2020) (“In general, an appellate court does not decide
issues that the trial court did not decide.”). The precious
right to vote certainly deserves that much.

For the foregoing reasons, I respectfully dissent from the
majority’s decision to affirm the district court’s judgment.
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