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INTRODUCTION

This is not one of the rare cases that warrants en banc review. To begin with, the
unanimous panel correctly held that the “day for the election” designated by Congtress
is “the day by which ballots must be both cast by voters and received by state officials”
and thus the State of Mississippi’s statute, which “allows ballot receipt up to five days
after the federal election day,” is “preempted by federal law.” Op. 2-3. These
conclusions follow from the relevant “[t]ext, precedent, and historical practice.” Op. 3.

But two intervenors—Vet Voice Foundation and the Mississippi Alliance for
Retired Americans—petition for rehearing en banc of the panel’s ruling. The
Mississippi Secretary of State—the party whose law is preempted by the panel’s
judgment—did not join them. For good reason: intervenors’ petition is riddled with
inaccuracies about the panel opinion, the law, and the facts. In both the first and last
sentences of their argument, intervenors claim that the panel’s decision “will
disenfranchise lawful voters.” Pet. 2, 16. But the panel’s decision couldn’t possibly
disenfranchise voters. For ong, the “decision says nothing about remedies” and, instead,
remands to the district court “for further proceedings to fashion appropriate relief.”
Op. 21. For another, deadlines don’t disenfranchise anyone because, ““[t]o state the

)5

obvious, a State cannot conduct an election without deadlines.” Op. 22 (quoting
Democratic Nat'| Comm. v. Wis. State Legislature, 141 S. Ct. 28, 33 (2020) (Kavanaugh, J.,
concurring)).

Intervenors’ arguments don’t warrant en banc review. The petition does not

“bring to the attention of the entire Court” an “error of exceptional public importance,”

nor does it show that the panel’s opinion “directly conflicts with prior Supreme Court”
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or “Fifth Circuit” precedent. Gonzalez v. S. Pac. Transp. Co., 773 F.2d 637, 641 (5th Cir.
1985) (quoting 5th Cir. R. 35 L.O.P. (amended)).! The panel’s decision creates no
“precedent-setting error.” Id. To the contrary, the decision does not conflict with any
precedent of this Circuit or any other circuit. Indeed, intervenors’ best case for a conflict
is a vacated Third Circuit decision resolved on standing grounds—not the merits
addressed here. The Court should deny the petition.

BACKGROUND

Over a century ago, Congtress established a uniform day for congressional and
presidential elections. 2 U.S.C. {§1, 7; 3 U.S.C. {1. Exercising its power to set the time,
place, and manner of federal elections, see U.S. Const. art. I, §4; art. II, {1, Congress set
the “Tuesday next after the 1st Monday in November” as “the day for the election.” 2
U.S.C. §7; see also id. §1;3 U.S.C. §1. After the COVID-19 pandemic, Mississippi enacted
a law requiring ballots to be counted so long as they are “postmarked on or before the
date of the election and received by the registrar no more than five (5) business days
after the election.” 2024 Miss. Laws H.B. 14006, §12; Miss. Code §23-15-637(1)(a).

The Republican National Committee, Mississippi Republican Party, James Perry,
and Matthew Lamb sued to halt Mississippi’s Secretary of State and county election
commissioners from enforcing the post-election ballot deadline. They argued that
Mississippi’s post-election deadline for mail ballots is preempted by federal election-day

statutes. 3 U.S.C. {1; 2 U.S.C. {§1, 7. The Libertarian Party of Mississippi filed a similar

! Effective December 1, 2024, FRAP 35 (En Banc Determination) and FRAP 40
(Petition for Panel Rehearing) were consolidated into a single rule: FRAP 40. Yesterday,

this Court published a new local rule reflecting the change. See 5th Cir. New Local Rule
40 (Dec. 1, 2024).
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lawsuit about a week later. Vet Voice Foundation and the Mississippi Alliance for
Retired Americans intervened in support of the State. The district court consolidated
the cases and granted summary judgment in favor of defendants. Plaintiffs timely
appealed to this Court.

A panel of this Court held unanimously that “[b]ecause Mississippi’s statute
allows ballot receipt up to five days after the federal election day, it is preempted by
tederal law.” Op. 2-3. The Court explained that Foster ». Love, 522 U.S. 67 (1997),
confirmed that an “election” requires (1) official aciion, (2) finality, and
(3) consummation,” and that each element indicates that ballots must be received by
election officials on or before election day. Op. 8, 8-12. The panel explained that
historical practice reinforces that understanding of “election.” Op. 12. Intervenors—
but not the state defendants—ask this Court to review that decision en banc.

ARGUMENT

En banc review is not warranted unless intervenors identify “a precedent-setting
error of exceptional public tmportance.” Gonzalez, 773 F.2d at 641 (quoting 5th Cir. R.
35 1.O.P. (amended)). Intervenors argue that “[tlhe voting rights of [their] service
members and the balance of state and federal power over elections are matters of
exceptional importance.” Pet. 3. But a case is not en banc—worthy merely because it
involves voting rights or federalism. Cf. Chisom v. Lonisiana ex rel. Landry, 116 F.4th 3009,
320 (5th Cir. 2024) (en banc) (considering whether an entire State’s electoral maps
remain subject to a decades-old consent decree); Petteway v. Galveston Cnty., 111 F.4th
596, 599 (5th Cir. 2024) (en banc) (considering whether to overrule circuit precedent

governing legislative redistricting). Even where a case is of sufficient public importance
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to later warrant Supreme Court review, a petition for rehearing en banc was propetly
denied by this Court because no precedent-setting error was found by a majority of
judges in the panel’s decision. E.g., Love v. Foster, 100 F.3d 413, 413-14 (5th Cir. 1996);
Jarkesy v. SEC, 51 F.4th 644, 644-45 (5th Cir. 2022).

This preemption case concerns only whether federal law requires ballots to be
delivered to election officials by election day. Intervenors have failed to identify any
conflict between the panel’s decision and binding precedent from any court. The last
time this Court held that a State’s “election plan ... conflicts with 2 U.S.C. {§1 and 7
and is invalid,” the Court denied rehearing en banc. Love, 100 F.3d at 413-14. It should
this time, too.

I. The panel did not create a conflict with any other circuit court.

Intervenors don’t name a single circtitt precedent that conflicts with the panel’s
opinion. Intervenors first cite a singie footnote from a Pennsylvania Supreme Court
case. Pet. 7 (citing Pa. Democratic Party v. Boockvar, 238 A.3d 345, 368 n.23 (Pa. 2020)).
But that case concerned a court-ordered change to ballot deadlines under the
Pennsylvania Constitution’s “Free and Equal Elections Clause.” Boockvar, 238 A.3d at
369-71. The court’s brief acknowledgement of the election-day statutes did not consider
or resolve the arguments made in this case. See 7d. at 368 & n.23.

Intervenors next cite a Third Circuit opinion that was vacated by the Supreme
Court. Pet. 7 (citing Bognet v. Sec’y Commonwealth of Pa., 980 F.3d 3306, 353-54 (3d Cir.
2020), cert. granted, judgment vacated, 141 S. Ct. 2508 (2021)). That case is the on/y court of
appeals decision that intervenors claim conflicts with the panel’s decision. But the

Supreme Court’s vacatur of the Third Circuit’s judgment “deprives that court’s opinion
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of precedential effect.” O 'Connor v. Donaldson, 422 U.S. 563, 577 n.12 (1975). “Vacated
authority, of course, is no authority at all.” Hozze v. Hudspeth, 16 F.4th 1121, 1126 (5th
Cir. 2021) (Oldham, ]J., dissenting) (declining to follow Bogrefs standing analysis).
Intervenors thus cannot rely on Bogret to allege that the panel committed a “precedent-
setting error.” Gonzgalez, 773 F.2d at 641. And even if Bognet were still good law in the
Third Circuit, the portion that intervenors rely on is dicta because the case was decided
on standing grounds. Bogret, 980 F.3d at 348.

The only cases intervenors have left are district court epinions. See Pet. 7, 8 &
n.4 (citing Donald ]. Trump for President, Inc. ». Way, 492 ¥'. Supp. 3d 354, 369 (D.N.].
2020); Splonskowski v. White, 714 F. Supp. 3d 1099, 1103 (D.N.D. 2024); RNC ». Burgess,
2024 WL 3445254, at *1 (D. Nev. July 17, 2024), appeal filed No. 24-5071 (9th Cir. Aug.
19, 2024); Bost v. Ill. State Bd. of Elections, 684 F. Supp. 3d 720, 736 (N.D. Ill. 2023), a/f’d,
114 F.4th 634 (7th Cir. 2024)). Most ot those cases were decided on standing grounds,
as intervenors admit. See Pet. 8 & n.4.

Regardless, disagrectnent between a Fifth Circuit panel and out-of-circuit district
courts is hardly “extraordinary.” 5th Cir. R. 40 I.O.P. Where there is “a square conflict
in the Circuits, it might [be] appropriate” to rehear the case “en banc.” Groves v. Ring
Serew Works, 498 U.S. 168, 172 n.8 (1990); see also Fed. R. App. P. 40(b)(2). But under
FRAP 40, conflict with district court decisions does not warrant en banc review. After
all, this Court reviews—and often reverses—district court judgments. It would make
no sense for this Court to reconsider a holding just because some district courts didn’t

agree.
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II. The panel’s opinion creates no conflict with controlling law that warrants
en banc review.

A.  The panel’s opinion is consistent with governing precedent.

En banc rehearing is unwarranted because “[tlhe panel opinion is not in direct
conflict with any prior Supreme Court or Fifth Circuit precedent.” United States v. Nixon,
827 F.2d 1019, 1023 (5th Cir. 1987). Indeed, intervenors fail to cite a single Supreme
Court or Fifth Circuit precedent that they believe “directly conflicts with” the panel’s
decision. Gonzalez, 773 F.2d at 641 (cleaned up). Intervenors argue that the panel read
too much into three cases: the Supreme Court’s decision in Faster v. Love, 522 U.S. 67
(1997), a Montana Supreme Court decision, Maddox v. Board of State Canvassers, 149 P.2d
112 (Mont. 1944), and this Court’s decision in oz Integrity Project, Inc. v. Bomer, 199
F.3d 773 (5th Cir. 2000). Pet. 10-12. But intervenors nowhere point to a Supreme Court
or Fifth Circuit precedent that “conflicts|” with the panel’s decision. Naxon, 827 F.2d
at 1023. And “en banc consideration is limited to cases” where a panel opinion “directly
conflicts with prior Supreme Court or Fifth Circuit precedent.” Id. (cleaned up). To the
extent intervenors suggest that the panel applied “correct precedent” incorrectly, that
argument is simply “not” enough to justify “rehearing en banc,” even if it were correct.
5th Cir. R. 40 1.O.P.

Instead of calling attention to a conflict between the panel’s reasoning and prior
Supreme Court or Fifth Circuit precedent, intervenors take the panel to task for relying
on Supreme Court, state supreme court, and Fifth Circuit decisions as “guides,” Op. 7,
to establish the “definitional elements” of the term “election” in the federal election
day statutes, Pet. 10. Intervenors argue that the Supreme Court in Foster “limit[ed] its

holding to the narrow circumstances of that case.” Pet. 10. But the Supreme Court
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didn’t “limit its holding” at all. The Court merely observed that the term “election” is
rich in meaning and contains “room for argument about just what may constitute the
final act of selection within the meaning of the law.” Foster, 522 U.S. at 72. In
pronouncing a rule that “it is enough to resolve this case,” the Court was careful not to
resolve all questions concerning the “mechanics of an election.” Id. at 72 & n.4. The
panel here looked to Foszer's reasoning to “guide” its understanding of the meaning of
“election.” Op. 7. Indeed, this Court has previously held that Foster is “instructive on

(113

the meaning” of the term “‘election™ in the federal election day statutes. Bomer, 199
F.3d at 775. And where there was “room for argument about just what may constitute
the final act of selection within the meaning of the law,” Foster, 522 U.S. at 72, Plaintiffs
supplied text, history, and other precedent to make that argument. The panel opinion
thus doesn’t directly conflict with any reasonable reading of Foster. See Gonzalez, 773
F.2d at 641.

Next, intervenors argue that the panel wrongly relied on the Montana Supreme
Court’s Maddox decision as persuasive authority because intervenors believe that
decision was premised “on stafe law.” Pet. 11. The panel already addressed those
concerns. See Op. 10. Just as “Montana state law defined casting a ballot as ‘depositing

)5

[] the ballot in the custody of the election officials,” Mississippi law “provides that a
ballot is ‘final”’ when accepted by election officials.” Op. 10 (quoting Maddox, 149 P.2d
at 116). Montana’s post-election ballot deadline violated the federal election-day statutes
for that reason. See Maddox, 149 P.2d at 114-15 (citing 3 U.S.C. {1; U.S. Const. art. 11,

§1). And Mississippi’s post-election ballot deadline violates the federal election-day

statutes for the same reason. Op. 10. Even if intervenors were right that the panel
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misunderstood Maddox, misinterpreting a state court decision is not a valid basis for en
banc rehearing of this entire case.

Finally, intervenors argue that the panel misread this Court’s decision in Bower.
Pet. 12. In Bomer, this Court held that an early voting law in Texas was not preempted
by federal law because the election results would not be “decided or ‘consummated’
before federal election day.” 199 F.3d at 776. The panel here reasoned that Bomer
supports the conclusion that “the election is consummated when the last ballot is
received and the ballot box is closed.” Op. 11. Intervenors argue that Bower “means no
such thing.” Pet. 12. They claim that “the critical fact” in Bomer was that “the final
selection was not made before the federal election day.” Id. (cleaned up). That fact is
relevant for a case about voting before election day. But this case is about voting affer
election day. Intervenors fail to refute the panel’s reasoning that “the election concludes
when the final ballots are received and the elctorate, not the individual selector, has
chosen.” Op. 9. The “‘polity,” is made up of individual voters,” Pet. 10, but “/rjeceipt ot
the last ballot” is what “consututes consummation of the election,” Op. 12, just as Bomzer
recognizes, 199 F.3d at 775-76.

B.  The panel properly construed the relevant statutory text.

The panel held that the “day for the election” that Congress designated in 2
US.C. §7 and 3 U.S.C. {1 is “the day by which ballots must be both casz by voters and
recezved by state officials.” Op. 2. Intervenors believe the panel got the meaning of the
statutory term “election” wrong. Pet. 8-9. In support of their position, intervenors point
to a dictionary and to congressional silence. Pet. 8-9. Both arguments are flawed. And

neither a dictionary nor silence warrant the full Court’s review.
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First, intervenors assert that the panel ignored a few “contemporaneous

5

dictionary definitions of ‘election™ that intervenors believe support their position. Pet.
9. But the panel didn’t ignore the dictionaries. It expressly considered them. Op. 7 n.5.
It considered other contemporaneous dictionary definitions too, ultimately concluding
that dictionaries don’t “shed light on Congress’s use of the word ‘election’ in the
nineteenth century.” Op. 7 n.5. Intervenors don’t engage with that analysis. Even if they
had, any dispute over the panel’s factual conclusions concerning what nineteenth-
century dictionaries had to say about the meaning of the word “election” is not a
sufficient reason for en banc review. “Alleged errors” in “the facts of the case” are
typically “not” matters for “rehearing en banc.” Gongalez, 773 F.2d at 641 (cleaned up).

Intervenors next argue from congressional silence. They argue that “the Election
Day Statutes say nothing about ballot receipt.” Pet. 9-10. But intervenors ignore the
panel’s careful analysis that “this is not a congressional-silence case.” Op. 17. Rather,
the panel cited four different examples of federal statutes that “show” Congress “knew
how to authorize post-Election Day voting when it wanted to do so.” Op. 18-20. The
panel then highlighted other federal laws that “do require States to receive all ballots by
Election Day.” Op. 17. While Plaintiffs cited “federal statutes that conflict with
Mississippi’s state law,” the “intervenors” had “only congressional silence.” Op. 17.
And congressional silence, “no matter how ‘clanging,” cannot override the words” of
the federal election-day statutes. Op. 17 (cleaned up). Intervenors’ failure to refute this
reasoning confirms that the panel’s opinion is the best interpretation of federal law. At

bottom, this case turned on the meaning of “election day.” And intervenors’
) g y
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dictionaries and congressional-silence arguments don’t show that “election day” means
anything but the day that ballots are received by election officials.

C.  The panel correctly interpreted history.

Finally, intervenors argue that the panel “misconstrues” history. Pet. 12. Even if
they could prove that the panel got a particular historical fact wrong, “[a]lleged errors”
in “the facts of the case” are generally “not” matters for “rehearing en banc.” Gonzalez,
773 F.2d at 641 (cleaned up). Instead, intervenors must show that the panel’s opinion
creates a “a precedent-setting error of exceptional public importance” or “directly
conflicts with prior Supreme Court or Fifth Circuit precedent.” Id. They have failed to
do so. Intervenors’ quibbles with the panel’s histcrical references do not justify the
“extraordinary procedure” of en banc review. [4

In any event, intervenors misread the historical record. To start, they don’t
dispute that before Congress enacted the first election-day statute in 1845, “voting
occurred contemporaneously with receipt of votes.” Op. 12. Giving up half the
historical record, Intervencss focus only on post-enactment history, beginning with the
Civil War. But during that period, and for several decades after, “official receipt [of
ballots] marked the end of voting.” Op. 14. Intervenors raise three exceptions: Nevada,
Rhode Island, and Pennsylvania. Each State’s practice confirms that the panel opinion
1s correct.

Start with Nevada. The statute intervenors cite required that “reception of votes”
from soldiers in the field take place “[b]etween the hour of eight o’clock a.m., and
sunset, on the day of election.” 1866 Nev. Stat. 210, 215. Intervenors insist that ballots

“were not received by election officials until later.” Pet. 12-13. But they overlook that

10
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the statute designated the three highest ranking officers to serve as election officials:
they took “charge and direction” of the election, controlled the ballot box, counted the
votes, checked them against the list of electors, and certified the final lists with an
affidavit. 1866 Nev. Stat. at 215-216.

Pennsylvania was similar. The commanding officer acted as an election judge and
the first lieutenant as an election inspector, counting and certifying the votes in field.
See Josiah Henry Benton, Voting in the Field: A Forgotten Chapter of the Civil War 189-90
(1915).

Rhode Island implemented proxy voting instead of field voting, but it required
ballots to be returned “to the Secretary of State within the time prescribed by law for
counting votes.” Id. at 187 (quoting R.I. Acts and Resolves, May Session, 1864, p.4).
Intervenors provide no evidence that Rhode Island counted votes received after
election day. These three States confirm that the panel was correct in concluding that
“election day” was the day that ballots were received by election officials. Op. 13.

Intervenors offer no other contemporaneous historical evidence that the original
public meaning of the “day for the election” was anything other than ballot-receipt day.
Op. 16. The earliest post-election receipt deadline that they identify is Kansas’s 1923
law permitting military ballots to be received ten days after the election. Pet. 13. This
alleged deviation from the universal practice is 75 years removed from Congress
establishing the uniform election day. See Act of Jan. 23, 1845, ch. 1, 5 Stat. 721. When
“earlier generations addressed the societal problem, but did so through materially

different means,” it is “evidence that a modern regulation” likely doesn’t comport with

11
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the original meaning of the text. N.Y. State Rifle & Pistol Ass'n v. Bruen, 597 U.S. 1, 26-
27 (2022).

Intervenors next allege that the panel misquoted one of the sources it relied on
to conclude that “in 1938, only one state retained a post-election day receipt deadline.”
Pet. 13. But the article the panel referenced cites only one State—California—that had
a post-election-day receipt deadline. Op. 15 (citing Paul G. Steinbicker, Absentee 1 oting
in the United States, 32 AM. POL. SCI. REV. 898, 905 n.38 (1938)). Intervenors have not
shown that the panel was wrong that no other State had a post-election-day receipt
deadline at that time. Even if they had, a trivial factual error concerning one source does
not warrant en banc review of the panel’s entire opinion. Gonzgalez, 773 F.2d at 641.

Intervenors’ remaining historical arguments rely on a handful of laws passed
nearly 100 years after Congress established the uniform day for the election. Pet. 14
(referencing a 1943 analysis of state statutes). But those “few ‘late-in-time outliers™” that
intervenors cite “say nothing about the original public meaning of the Election-Day
statutes.” Op. 16 (citing Brwen, 597 U.S. at 70). Indeed, intervenors have done nothing
to disprove the panel’s core historical observation that “at the time Congtess established
a uniform election day in 1845 and 1872, voting and ballot receipt necessarily occurred
at the same time.” Op. 13. Since this Court must “interpret the words” of a federal
statute “consistent with their ordinary meaning at the time Congress enacted the
statute,” Wis. Cent. 1.td. v. United States, 585 U.S. 274, 277 (2018), the panel correctly

analyzed history and en banc review is not warranted.

X X *
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Left with no argument the panel didn’t already address, intervenors try to reframe
the issue. They argue that this case concerns “[wlhether Congress preempted states’
power under the Elections Clause to establish the manner of elections as it relates to
counting timely-cast mail ballots received after election day.” Pet. 1 (emphasis added).
And they focus their entire petition around framing Mississippi’s post-election receipt
of ballots as a “manner” regulation. To start, “[a]bsent extraordinary circumstances, this
court will not consider issues raised for the first time in a petition for rehearing.” United
States v. Hernandez-Gonzalez, 405 F.3d 260, 261 (5th Cir. 2005) (per curiam). And it is
doubtful that intervenors’ single sentence in their merits brief was enough to preserve
this argument. See Interv. Resp. Br., Doc. 137 at 4 (“exercising its constitutional
authority to set the Manner for these electicns, the Mississippi Legislature enacted
Mississippi Code §23-15-637(1)(a)....”).

In any event, describing Mississippi’s law as a “manner” regulation doesn’t
escape the panel’s reasoning. The dissent in Foszer made the same move, describing
Louisiana’s open-primary iaw as regulating the “manner of election.” Love, 90 F.3d at
1034 (Dennis, J., dissenting). But the majority and the Supreme Court rejected the
argument that “the open primary system concerns only the ‘manner’ of electing federal
officials, not the ‘time’ at which the elections will take place.” Foster, 522 U.S. at 72. Just

J <¢

as in Foster, “[e]ven if the distinction mattered here,” intervenors’ “attempt to draw this
time-manner line is merely wordplay, and wordplay just as much at odds with the

[Mississippi] statute as that law is at odds with §7.” I4. Nothing in the petition rebuts

the panel’s holding that “[t]ext, precedent, and historical practice confirm [the] ‘day for
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the election’ is the day by which ballots must be both cas? by voters and recezved by state

officials.” Op. 2.

CONCLUSION

This Court should deny the petition for rehearing en banc.

Respectfully submitted,
/s/ Thomas R. McCarthy
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