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INTRODUCTION

In a November 2023 letter, the Arizona Attorney General advised the Mohave
County Board of Supervisors (the “Board”) that conducting a full hand count of ballots
cast in the 2024 election is illegal under Arizona law—ballots must be counted using
electronic tabulating equipment. [See First Amended Complaint (“FAC”), Ex. A]. Over
two dissenting votes, including one from Plaintiff, Mohave County Supervisor Ron
Gould, the Board subsequently rejected a full-hand-count proposal.

Now, Plaintiff—suing in his individual capacity—seeks a determination from this
Court that the Attorney General’s legal opinion is wrong. In doing so, Plaintiff asks this
Court for an advisory opinion on a subject where he has emphatically stated that the
judgment he seeks will not impact his own actions, even if the matter again were to come
in front of the Board (a purely hypothetical possibility for now). [See FAC 9 22-29, 35
(stating that Plaintiff has already voted twice 1n favor of hand counting ballots and would
continue to do so regardless of the outcome of this case)].

Arizona’s Declaratory Judgrment Act (“DJA”) does not permit a party to obtain an
advisory opinion, particularly when neither Plaintiff’s rights nor his behavior will be
affected by anything this Court says. Put differently, Arizona law requires a present
controversy between the parties, not just a difference of opinion about what the law
permits or requires.

Here, Plaintiff has no present rights or interests under any of the statutes for which
he seeks a declaration. Nor has he alleged an actual controversy between the parties
which is ripe for review. Moreover, even if Plaintiff could show a cognizable legal
interest and justiciable controversy (which he cannot), his claims fail as a matter of law.

Accordingly, the Arizona Attorney General respectfully asks the Court to dismiss
the First Amended Complaint (“FAC”) under Rule of Civil Procedure 12(b)(6).

BACKGROUND
I. The First Board Meeting (August 1, 2023)
In response to a letter and presentation from State Senator Sonny Borelli

advocating for a full hand count of ballots in the next election, the Board directed the




Mohave County Elections Department to determine the feasibility of tabulating all 2024
election ballots by hand.! [Ex. A, June 5, 2023 Meeting Materials]. As a result, the
County Elections Department drafted an 11-page analysis [Ex. B, August 1,2023 Meeting
Materials], which was presented to the Board at a Special Meeting, called on August 1,
2023. The analysis concluded that counting all 2024 ballots by hand would require the
Elections Department to “hire hundreds of people,” all of whom would need to work
seven days a week, 8 hours per day, for three weeks following Election Day. [Ex. B at 4,
8-10]. The analysis also estimated that it would cost the County $1,108,486 to hand
count the 2024 election ballots—a figure larger than the entire annual budget of the
Mohave County Elections Department. [Ex. B at 11-12].

The Mohave County Elections Director, Allen Tempert, spoke at the meeting to
discuss the Elections Department’s findings and voice deep concerns about a hand count.
During his presentation, Mr. Tempert stated tihat he “cannot guarantee confidentiality” of
ballots if the Elections Department were required to hand count ballots.? He also voiced
concerns that his department would not be able to timely tabulate the election results, and
that the results of a hand count would not be as accurate as electronic tabulation.® Based
on the information presented, Mr. Tempert urged the Board to conclude that hand
counting “just isn’t geing to work.”*

Deputy Ceunty Attorney Ryan Esplin also spoke publicly at the meeting and told
the Board that he “could say with 100% definitive certainty” that doing the count
electronically as the County has been doing is “100% legal.”> He also expressed “serious

concerns” about the legality of a hand count.® In response to a question from Plaintiff,

Thttps://www.mohave.gov/VideoMeeting Viewer2.aspx ?group=1&agenda=370&templat
e=1&calendar=1410 (starting at 3:38:10)
https://www.mohave.gov/VideoMeetingViewer2.aspx?group=1&agenda=401&templat
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31d. (10:05-13:45)

4 Id. (30:24)
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Mr. Esplin stated that the Board was required by law to follow the Elections Procedures
Manual (“EPM”), which he worried did not allow for a hand count of all ballots, and
noted that a failure to comply with the EPM “is a criminal offense.”’

At the close of public comment on this issue, the Board voted against hand
counting the 2024 election ballots.® [FAC q 10-11].

IL. Advisory Letter from Attorney General Mayes

On November 17, 2023, Mohave County Supervisor Travis Lingenfelter placed
the hand count issue on the November 20, 2023 Board agenda for another vote. [FAC q
17]. On November 19, 2023, Attorney General Mayes wrote a letter to the Board. [FAC,
Ex. A]. The letter informed the Board that a full hand count was illegal under Arizona
law. The letter further warned that if the Board directed the Elections Department to act
illegally, the Attorney General, as Arizona’s chief law enforcement officer, would
“promptly sue and obtain a court order.” [FAC, Ex. A at 1, 3]. Finally, the Attorney
General advised that “an illegally expanded hand count may result in various felony and
misdemeanor criminal penalties.” [FAC, Ex. A at 3].

III. The Second Board Meeting (November 20, 2023)

On November 20, 2023, the Board again heard discussion and public comment on
the issue. [FAC 9 22, 28-29]. The Board read into the record the letter from Attorney

General Mayes and heard from members of the public for over one hour.’

During the
meeting, Deputy County Attorney Esplin again advised the Board that there was no legal
or statutory authority authorizing the County to conduct a full hand count.!® Mr. Esplin
further stated that if the Board were to vote to authorize a hand count, he would
recommend that the Mohave County Attorney’s Office not represent the Board in any

1

subsequent litigation given Mr. Esplin’s legal advice on this issue.!! Separately, Mr.

7 Id. (45:05-45:45)
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Tempert again emphasized his practical and financial concerns.!? At the close of these
comments, the Board again voted against authorizing a full hand count. [FAC 9 28-29].

IV.  The present lawsuit

Plaintiff has now filed the instant action in his individual capacity. The Board has
not taken any action which would authorize the hand count Plaintiff supports (or this
lawsuit). And Plaintiff has avowed that even if the matter were to come to the Board for
a third vote, his vote would be unaffected by the outcome of this case. Nevertheless,
Plaintiff (in his individual capacity) asks this Court to declare that (1) the Board has the
legal authority to authorize a full hand count, and (2) Plaintiff is immune from criminal
prosecution for voting to authorize a hand count in any future (hypothetical) vote. [FAC
99 39-52].

LEGAL STANDARD

On a Rule 12(b)(6) motion, the Couri takes the well-pleaded allegations as true.
Cao v. PFP Dorsey Invs., LLC, 516 P.3d 1, 4 q 12 (App. 2022). However, “mere
conclusory statements are insufficient to state a claim upon which relief can be granted.”
Cullen v. Auto-Owners Ins. Co., 218 Ariz. 417,419 9 7 (2008). And courts “do not accept
as true allegations consisting of conclusions of law” or “legal conclusions alleged as
facts.” Swift Transp. Co. v. Ariz. Dep’t of Revenue, 249 Ariz. 382, 385 9 14 (App. 2020)
(citation omitted).

Without converting the motion to one for summary judgment, the Court can
consider “matters that, although not appended to the complaint, are central to the
complaint,” Strategic Dev. & Constr., Inc. v. 7th & Roosevelt Partners, LLC, 224 Ariz.
60, 64 9 14 (App. 2010), as well as documents the complaint “incorporate[s] by
reference,” Diaz v. BBVA USA, 252 Ariz. 436, 438 4 2 (App. 2022), and “public records
concerning matters referenced in the complaint,” AUDIT-USA v. Maricopa Cnty., 254
Ariz. 536, 538 9 6 (App. 2023), review denied (Aug. 4, 2023).

12 1d. (4:28:25-4:35:45)




ARGUMENT

I. Plaintiff does not have standing to bring a claim under the Declaratory
Judgment Act.

The DJA permits “[a]ny person . . . whose rights, status or other legal relations are
affected by a statute” to “obtain a declaration of rights, status or other legal relations.”
A.R.S. § 12-1832. “Although a declaratory judgment action is remedial and should be
liberally construed and administered, a plaintiff must have an actual or real interest in the
matter for determination.” Ariz. Sch. Bds. Ass’n, Inc. v. State, 252 Ariz. 219, 224 9 16
(2022) (cleaned up). Because Plaintiff cannot demonstrate a legally cognizable interest
to be adjudicated, or even a conceivable, palpable injury, he does not have standing to
bring a claim under the DJA.

a. Plaintiff has no rights or interests under any of the statutes for which
he seeks a declaration.

Plaintiff filed the present lawsuit in his individual capacity, but has failed to
identify any “rights, status or other legal relations” belonging to Aim that are affected by
any of the relevant statutes. Plaiitiff cites several statutory provisions relating to the
general powers of a board cf supervisors with respect to election administration. [FAC
9 4041, citing A.R.S. ¢§ 11-202 (defining a county as a corporate body); -251(1)—(3),
(30) (prescribing powers related to election administration to the board of supervisors);
16-445 (providing for the means by which a board of supervisors may pay for the cost of
vote tabulating equipment); -451 (requiring board of supervisors to furnish election
supplies to county precincts); -621 (prescribing the procedures for ballot tabulation at
vote counting centers and assigning certain duties to the “board of supervisors or other
officer in charge of elections”); -622 (“The result printed by the vote tabulating equipment
... when certified by the board of supervisors or other officer in charge, shall constitute
the official canvass of each precinct or election district.”)]. However, he identifies no
rights under these statutes that belong to him in his individual capacity. As a private
individual, Plaintiff’s rights are no different than those of any other citizen. The Court

could not allow one of Plaintiff’s constituents, as a citizen of Mohave County, to bring a




declaratory action to determine the scope of the Board’s election administration authority.
That citizen would not have standing—they would have no legal rights or status with
respect to the election laws at issue. Plaintiff, in his individual capacity, has no more
expansive rights or interests than any other citizen of Mohave County.

Moreover, even if Plaintiff had brought his claims for declaratory relief in his
official capacity as an individual supervisor, he has no authority to request a declaratory
judgment as to any rights or interests belonging to the Board as a whole under the election
statutes. “Individual supervisors do not have the power to ‘direct or control the
prosecution and defense of actions to which the county is a party.”” In re Falcon ex rel.
Sandoval v. Maricopa Cnty., 213 Ariz. 525, 528 (2006) {guoting A.R.S. § 11-251(14))
(cleaned up). “Although the individual members of tae board are officers of the county,
.. . the board cannot exercise its executive power except through collective action of the
majority of the board . . . during a public meeting.” Id. § 20 (emphasis added), citing
A.R.S. §§ 38-431(3), (6); -431.01(A).

Here, the declaration Plaintiff asks of this Court concerns the ability of the County
(acting through the Board) to canduct a full hand count of all ballots cast in an election.
Indeed, in his own words, “Plaintiff [ ] asks this Court to declare . . . that the Mohave
County Board of Supervisors has the legal authority to decide whether to hand count
ballots as an initial matter.” [FAC 9 41; see also id. 4 33 (asking the court to declare
whether the election statutes “bar a County from utilizing a hand count of votes as the
initial method of tabulation of the vote™), 4 39 (asking the court to declare that the “use
of vote tabulating machines in the first instance, rather than hand counting ballots, is not
mandatory, but rather optional”)]. Supervisor Gould cannot seek relief that can only be
sought through collective action of the Board, if it can be sought at all.

The remaining statutes Plaintiff cites pertain to ballot tabulating machines
generally, and duties belonging to the Secretary of State. [FAC 9 40—41, citing A.R.S.
§§ 16-441, -442, -443, -444, -468, -602, and -663]. Not a single one of the statutes
Plaintiff cites involves any rights or legal interests belonging to him, either as an

individual or as a Board member. Plaintiff does not claim that he has been denied the




ability to vote on any board action, only that his ability to “vot[e] according to his
conscience” has been chilled by the Attorney General’s advice that the Board risks legal
penalties if it—acting as a Board—violates the law.!® [FAC 49 6, 18]. This is not a threat
of injury to any legal right that Plaintiff possesses and he has cited no authority to the
contrary. Cf. Bennett v. Napolitano, 206 Ariz. 520, 526 9 26 (2003) (holding individual
legislators who voted against an act that passed in the legislature lacked standing to
challenge the act because “no legislator’s vote was nullified by interference”) (citing
Raines v. Byrd, 521 U.S. 811, 821 (1997) (finding individual legislators lacked standing
because they had not claimed they were “deprived of something to which they personally
are entitled—such as their seats as Members of Congress” and that their “claim of
standing is based on a loss of political power, not loss of any private right, which would
make the injury more concrete”)).

At bottom, Plaintiff seeks an advisory opinion from this Court as to whether the
Attorney General’s legal conclusions regarding the Board’s authority to direct county
elections officials to conduct a hand count are “correct as a matter of law.” [FAC q 31].
But he has no legal claim under thie DJA to a “correct” legal opinion, whether that opinion
is offered by the Attorney General, County Attorney (who here provided similar advice),
or otherwise. See Riley v. Cochise Cnty., 10 Ariz. App. 55, 60 (1969) (finding suit by
Cochise County Board of Supervisors against County Attorney for his objection to Board
action to be “nothing more [ ] than a mere difference of opinion between public officers”
and could not form the basis for declaratory judgment action). Nor can Plaintiff show
that he has a right to a particular result on any matter that comes before the Board for a
vote. Just as Plaintiff may consider legal advice and ultimately vote as he wishes, so may
his fellow supervisors.

b. Plaintiff does not face an imminent threat of criminal prosecution.
In an attempt to conjure some injury that might entitle him to standing under the

DJA, Plaintiff cites a vacated portion of the court of appeals’ opinion in Brush & Nib

13 At the same time, Plaintiff insists that he will “continue raising the issue and voting in
favor of using hand counting.” [FAC q9 31, 35].
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Studio, LC v. City of Phoenix (Brush I), for the proposition that the Attorney General’s
“threat of bringing criminal charges against [him] individually for exercising his right as
a Supervisor of the Mohave County Board of Supervisors to vote” has placed him in
“harm’s way.” [FAC 4 2, citing 244 Ariz. 59, 68 4 15 (App. 2018), opinion vacated in
part, 247 Ariz. 269, 305 9 167 (2019) (“We therefore vacate the court of appeals’ opinion
except for paragraphs 33 through 45 and 51 through 53.”)]. But Plaintiff fundamentally
misunderstands the DJA’s requirements when declaratory relief is sought to resolve a
threat of imminent prosecution. The DJA can properly be used to test the validity of a
statute in this way where: 1) a statute clearly and immediately affects a plaintiff’s legal
rights; 2) the plaintiff challenges the validity of the statute; and 3) if the plaintiff asserts
what they believe to be their legal rights, they will vioiate the statute and be faced with
prosecution. Planned Parenthood Ctr. of Tucson, inc. v. Marks, 17 Ariz. App. 308, 312
(1972) (holding declaratory relief was appropriate where plaintiffs challenged
constitutionality of abortion statute, there was no question that if plaintiffs asserted their
constitutional rights they would viclaie statute, and county attorney confirmed plaintiffs
would be faced with prosecuticti). Plaintiff has failed to meet these requirements.

First, Plaintiff has not challenged the validity of any statute.'* In Polaris Int’l
Metals Corp. v. Arizona Corp. Comm’n, 133 Ariz. 500, 505 (1982), the Supreme Court
emphasized the importance of this requirement. There, Polaris asked for a declaration
that the sale of certain stock fell within a statutory exemption to selling unregistered
securities. Id. The Court noted that unlike the plaintiffs in Planned Parenthood, who
challenged the constitutionality of the criminal statutes in question, Polaris did not
challenge the validity of the statute at issue. Id. The case had no “constitutional
underpinnings.” Id. Rather, Polaris sought advice on what was “essentially a factual
question,” (i.e., would the company’s conduct violate the law). /d. at 506. And while the

Court “commend[ed] appellants for seeking to determine the legality of their conduct,”

4 As already discussed in Arg. § I.A., Plaintiff also has no legal rights or interests under
any of the statutes for which he seeks a declaration.




ultimately, the DJA “cannot be used to make the courts a fountain of advice for the future
conduct of our citizens.”!® Id.

Polaris is exactly on point here, as Plaintiff has not challenged the constitutionality
of any of the laws that might subject him to prosecution. Like the plaintiffs in Polaris,
Plaintiff here is not entitled to use the DJA to obtain an advisory opinion about what
would or would not constitute a violation of those laws.

Moreover, Plaintiff misrepresents the Attorney General’s letter. See e.g., Ott v.
Home Sav. & Loan Ass'n, 265 F.2d 643, 646 n.1 (9th Cir. 1958) (“[ W]here the allegations
of a pleading are inconsistent with the terms of a written contract attached as an exhibit,
the terms of the latter, fairly construed, must prevail over the averments differing
therefrom.” (citation omitted)). The Attorney General did not make any threats against
Plaintiff “personally” for voting as a member of the Board. [FAC ¢ 1]. Rather, upon
learning that the Board had received erroncous outside legal advice, she warned all
members of the Board generally that passing a resolution ordering the county elections
department to conduct a full hand ¢ount of votes in the next election would violate the
law. [FAC, Ex. A at 1]. The Aitorney General further warned the Board that she would
act pursuant to her statutory authority to enforce the election laws and that, pursuant to
relevant statutes, a “couit may also hold members of the Board who voted for an illegal
action liable for misconduct . . . and subject them to personal liability for any public funds
used for this illegal purpose.” [FAC, Ex. A at 3]. Nowhere in her letter does the Attorney
General state that she will prosecute Plaintiff simply for voting in favor of a hand count
regardless of whether the motion ultimately passes.

The Attorney General’s letter also stated that if the Board were to violate the law,
such action “may result” in criminal penalties, and the Attorney General’s Office would
“consider whether criminal prosecution is warranted.” [FAC, Ex. A at 3]. Far from a

specific threat of prosecution—and similar to the advice the Board received from its own

15 Plaintiff’s motives here seem to be less commendable. He has indicated that he will
vote the same way regardless and that the primary purpose of this suit is to affect future
votes of his colleagues. [FAC 99 31, 35].




attorney that a failure to comply with the EPM “is a criminal offense”—the Attorney
General was simply notifying the Board of the potential existence of civil and criminal
liability if it (acting as a Board) chose to violate the law. These advisory statements to
the Board are far from sufficient to demonstrate the imminent threat of prosecution
necessary to establish standing under the DJA. Cf. Planned Parenthood, 17 Ariz. App.
at 312 (plaintiffs faced prosecution where county attorney provided testimony during
deposition and at hearing that they would enforce specific criminal statutes at issue).

Finally, Plaintiff further underscores the advisory nature of his request by asking
the Court to weigh in on whether he is entitled to “legislative immunity” if'a criminal
prosecution arises in the future. [FAC 99 45-52]. From the string of citations [FAC
45], it 1s difficult to discern the precise basis for this argument. See Mesnard v.
Campagnolo in & for Cnty. of Maricopa, 251 Ariz. 244,248 § 12 (2021) (describing the
doctrine of absolute legislative immunity embodied in Ariz. Const. art. 4, pt. 2, § 7 as
preventing “legislators, their aides, and their contractors from being criminally prosecuted
or held civilly liable for their legislative activities”). Plaintiff does not necessarily have
legislative immunity for violatinig Arizona’s election laws. But regardless of the precise
basis for the claim, Plaintift'is essentially asking to pre-litigate an affirmative defense in
a hypothetical future prosecution. This is wildly premature.

I1. The Ccurt cannot grant declaratory relief because there is no
controversy between the parties ripe for adjudication.

The DJA requires that there “be adverse claims asserted by the plaintiff upon
present existing facts, which have ripened for judicial determination.” Am. Fed'n of State,
Cnty. & Mun. Emps., AFL-CIO, Council 97 v. Lewis, 165 Ariz. 149, 152 (App. 1990).
The parties must have a “real interest in the questions to be resolved” based on “an
existing state of facts, not those which may or may not arise in the future.” Id. (internal
citations omitted). Plaintiff’s claims are not based on any existing justiciable controversy

between the parties and are purely speculative—they are not ripe for adjudication.
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a. Plaintiff has failed to establish a justiciable controversy between the
parties.

Even if Plaintiff could establish that he has “rights, status or other legal relations”
under the statutes at issue, he has failed to state any facts showing that the Attorney
General has denied him any such right, or even that she could. Simply stating that a
justiciable controversy exists [FAC 9 1] does not make it so. This is a legal conclusion,
not a well-pleaded fact entitled to deference under Rule 12(b)(6). To establish a
justiciable controversy under the DJA, a plaintiff must “name as a defendant an entity or
official that has the ability to control the implementation” of the law to be declared. Yes
on Prop. 200 v. Napolitano, 215 Ariz. 458, 470 4 36 (App: 2007). If the plaintiff fails to
do so, the court has no defendant available that it can order to fix the alleged injury. See
id. at 468 9 29 (“A controversy is not justiciable [under the DJA] when a defendant has
no power to deny the plaintiff’s asserted interests.”).

The Attorney General only hac power to enforce the election statutes. The
authority to implement the election statutes is bestowed on county boards of supervisors
and various other election cfficials. See A.R.S. Title 16. It is only if one of these
implementing authorities exceeds the bounds of its statutory authority and violates the
law that the Attorney General’s enforcement authority is triggered. See A.R.S. § 16-1021
(stating Attorney General may “enforce the provisions of [Title 16] through civil and
criminal actions”). The Attorney General has no power to “fix” the injury Plaintiff alleges
(i.e., the Board’s ability (or lack thereof) to implement certain election procedures in the
future). See Yes on Prop 200, 215 Ariz. at 467, 9 24 (“[ T]he Attorney General is not the
proper person to decide the course of action which should be pursued by another public
officer.”) (cleaned up). Thus, the parties do not have a real interest in the questions to be
resolved.

The question of whether the Attorney General’s letter was “correct as a matter of
law” 1s not a justiciable controversy. [FAC 9931, 38—42]. Like Deputy County Attorney

Esplin, the Attorney General was simply providing her legal opinion. And the law is clear
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that courts are not in the business of overruling the legal advice of the Attorney General,
even when it influences the decisions of public officials. See Yes on Prop 200, 215 Ariz.
at 464-67 99 11-25 (rejecting a mandamus action challenging opinion issued by the
Attorney General and stating that if such actions were allowed, “courts would effectively
become direct legal advisors to the government,” which “would be an inappropriate
usurpation by the courts of responsibility assigned to the Attorney General and . . . a
violation of the separation of powers”).
b. Plaintiff’s claims are entirely speculative and not ripe for review.

Plaintiff’s claim is premised entirely on facts which may or may not arise in the
future, including: 1) the hand-count issue will come before the Board for a third vote; 2)
if another vote is taken, the outcome will be different than the last two Board votes; and
3) as a result, the Attorney General will criminaily prosecute Plaintiff.'® Because this
Court is prohibited from rendering “premature judgment or opinion on a situation that
may never occur,” Plaintiff is not entitled to relief. Winkle v. City of Tucson, 190 Ariz.
413, 415 (1997); Hunt v. Richardson, 216 Ariz. 114, 125, 9 38 (App. 2007) (“[F]uture
rights” cannot be determined in declaratory relief action “in anticipation of an event that
may never happen.”).

This concept is well illustrated in Moore v. Bolin, 70 Ariz. 354 (1950). There, a
potential gubernatorial candidate sued the Secretary of State seeking declaratory relief
regarding a law requiring him to resign from state office before running for governor.
Although the Secretary of State advised the plaintiff that he would not place the plaintiff’s
name on the ballot until he complied with the law, the Court found the complaint “merely
show[s] an intent to do certain things in the future all of which are dependent upon future
events and contingencies within control of the appellant.” Id. at 358. Therefore, there
was no “present existing controversy which permits the court to adjudicate any present
rights.” Id. Similarly, here, Plaintiff’s intent to “raise the issue in the future” and continue

to vote in favor of a hand count “for so long as he remains a member of the board” [FAC

16 As discussed in Arg. § L.b., Plaintiff cannot establish that he faces an imminent threat
of prosecution.
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9 35] are future events and contingencies within his control. They demonstrate an intent
to do certain things in the future which may or may not result in the Board voting to
conduct a full hand count in a future election, but do not present an existing justiciable
controversy pertaining to present rights.

Plaintiff implicitly acknowledged this matter is not properly before the Court by
asserting, without further elaboration, that it “is capable of repetition yet evading review.”
[FAC 99 35, 49]. This exception to the mootness (not ripeness) doctrine is typically
available when “because of time constraints, an issue that is capable of recurring cannot
be decided by the appellate court.” Cardoso v. Soldo, 230 Ariz. 614, 617 § 17 (App.
2012). In other words, the matter was ripe at one point, hiit because of time constraints
occurring prior to an appellate decision, the matter becomes moot. The issues raised in
the FAC have never been ripe—they are purely speculative, thus this exception to
mootness is not implicated here (in superior court). Likewise, the issues Plaintiff raises
in the FAC have not “evaded review”; they simply have never been ripe for adjudication.
The Board has never voted in favor ot authorizing a hand count and there is a reasonable
likelihood that it never will. Ci° Ariz. All. for Retired Ams., Inc. v. Crosby (“AARA”),
537 P.3d 818, 821 9 5 (App. 2023) (applying exception to mootness where Cochise
County Board of Supervisors adopted a resolution requiring a full hand-count audit of
ballots, which triai court enjoined, but election had concluded by the time of appeal).

The Declaratory Judgment Act “speaks in the present tense” and requires Plaintiff
to have “rights presently affected” that are “in sufficiently direct relationship with the
allegedly offending statute to present this Court with an existing controversy capable of
judicial resolution.” Town of Wickenburg v. State, 115 Ariz. 465, 468 (App. 1977); id. at
467 (finding Town Council’s challenge to state law requiring Council to enact financial
disclosure ordinance “entirely too speculative and abstract to be ripe for judicial
determination” when Council had yet to adopt ordinance consistent with the offending
law). Plaintiff has asked the Court to render legal advice on the scope of the Board’s
authority to pass an ordinance—the specific contours of which are entirely unknown—

authorizing a hand count. [FAC 99 39—-42]. But the courts are simply “not the appropriate
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forum” for “seeking to determine the legality of [ ] conduct before [ ] embark[ing] on a
particular course.” Polaris Int’l Metals Corp., 133 Ariz. at 506. The relief Plaintiff seeks
is the epitome of an advisory opinion, which is “anticipative of troubles which do not
exist; may never exist; and the precise form of which, should they ever arise, we cannot

predict.” Velasco v. Mallory, 5 Ariz. App. 406, 410—11 (1967).

III. Even if Plaintiff could establish standing and a justiciable controversy,
his claims fail as a matter of law.

Plaintiff seeks an order from this Court declaring that Arizona’s elections statutes
permit a county board of supervisors to authorize counting ballots by hand instead of
using electronic tabulating machines. [FAC 99 39—41]. The statutes, however, say no
such thing. Just last year, the Court of Appeals rejected a similar claim in the context of
hand count audits. See A4RA, 537 P.3d at 824. And nothing in A4RA indicates its holding
is limited to its facts. To the contrary, its reasoning applies with force here. Plaintiff’s
claims fail as a matter of law and should &e dismissed.

Title 16 of the Arizona Revised Statutes provides a litany of specific regulations
relating to the administration of elections, including the use of electronic vote tabulating
equipment and hand counts. And those provisions make clear that Arizona’s scheme
requires the use of electronic tabulating equipment, not a full hand count.

Section 16-449(A), for example, provides that boards of supervisors “shall have
the automatic tabulating equipment and programs tested to ascertain that the equipment
and programs will correctly count the votes cast for all offices and on all measures.”
Several other statutory provisions similarly contemplate the use of tabulating equipment.
See, e.g., AR.S. §§ 16-449, -602, -621. And ultimately, “[t]he result printed by the vote
tabulating equipment [ ] shall constitute the official canvass of each precinct or election
district.” A.R.S. § 16-622(A). In other words, the official results of any election are the
results printed by vote tabulating equipment, nothing else.

Hand counts are also discussed in the statutes, which clearly contemplate that hand
counts will play a much more limited role in our elections. Section 16-602(B), for

example, describes specific procedures for a hand-count audit and provides that for each

14




countywide election, “the county officer in charge of the election shall conduct a hand
count [ ] as prescribed by this section and in accordance with hand count procedures
established by the secretary of state in the [Elections] procedures manual.” As the Court
of Appeals recently explained, § 16-602 provides a “multi-step process that includes
conducting [ ] preliminary and expanded audits” detailed in the statute before a full hand-
count can be contemplated. See AARA, 537 P.3d at 822 9 9.

Like § 16-602, § 16-621(C) also contemplates the use of hand counts under
extremely limited circumstances. That statute provides that “if for any reason it becomes
impracticable to count all or a part of the ballots with tabulating equipment, the officer in
charge of elections may direct that they be counted manually, following as far as
practicable the provisions governing the counting of paper ballots.” A.R.S. § 16-621(C).
And subsection (A) of § 16-621 provides that votes shall be counted at counting centers
in accordance with the Elections Procedures Manual (i.e., by using electronic tabulating
equipment).

Plaintiff urges the Court not ouly to ignore all of these statutes, but also to adopt
an interpretation at odds with them. Plaintiff relies primarily on § 16-451, which provides
that a board of supervisors “may provide for the payment of the cost of vote tabulating
equipment in such mariner and by such method as it may deem for the best local interests.”
[FAC 9 15]. Thke crux of his argument is that because counties have discretion to
determine how to pay for electronic vote tabulating equipment, it follows that counties
have the discretion to determine whether to use electronic vote tabulating equipment at
all. But as is demonstrated above, such an interpretation would be at odds with a litany
of other statutes.

“In construing statutes, [courts] have a duty to interpret them in a way that
promotes consistency, harmony, and function.” Welch—Doden v. Roberts, 202 Ariz. 201,
206 9 22 (App. 2002). Indeed, “when statutes relate to the same subject matter,” courts
must “construe them together as though they constitute one law and attempt to reconcile
them to give effect to all provisions involved.” Fleming v. State Dep 't of Pub. Safety, 237
Ariz. 414, 417 q 12 (2015); see also Antonin Scalia & Bryan A. Garner, Reading Law:
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The Interpretation of Legal Texts 252 (2012) (“[L]aws dealing with the same subject . . .
should if possible be interpreted harmoniously.”). Even where there is true conflict
present in statutes, Arizona courts have long abided by this fundamental principle. See,
e.g., Territory ex rel. Hawkins v. Wingfield, 2 Ariz. 305, 308 (1887) (noting that “courts
are continually called upon . .. to try to make consistent that which is inconsistent; to
harmonize that which is full of discord”). Here, Plaintiff’s proposed statutory
interpretation would introduce significant tension into the statutory scheme, not resolve
tension, as courts routinely must do. The legislature has exercised its power to safeguard
Arizona’s elections by “enacting laws to govern election procedures” in Title 16. 44RA,
537 P.3d at 824 4/ 19. The Board is “required to follow the procedures mandated by the
plain language” of those statutes. Id. The plain, logical and harmonious reading of the
statutory scheme is that while counties have the discretion to choose the manner and
method used to pay for electronic vote tabulating equipment, counties must use that
equipment in an election unless it becorics impracticable to do so.

Finally, Plaintiff’s urged interpretation conflicts not only with several statutes, but
also with the EPM. Section 16-452 “requires the Secretary of State to ‘prescribe rules’
related to ‘collecting, counting, tabulating and storing ballots’ after ‘consultation with
each county board of supervisors or other officer in charge of elections.” The Secretary
must assemble the rules ‘in an official instructions and procedures manual’ called the
[EPM].” AARA, 537 P.3d at 823 (citations omitted). “Once adopted, the EPM has the
force of law; any violation of an EPM rule is punishable as a class two misdemeanor.”
Id. (citation omitted).

Mirroring the statutory scheme cited above, the current EPM is crystal clear on
this front—"“Electronic ballot tabulating systems shall be used for every election, except
in the rare circumstance when electronic tabulation is not practicable.”!” Plaintiff has not

pled any facts alleging that electronic tabulation is not practicable. He simply doesn’t

7https://apps.azsos.gov/election/files/epm/2023/EPM 20231231 Final Edits to_Cal 1
_11_2024.pdf
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have a leg to stand on. Neither the statutes in Title 16 nor the EPM permit the county to
conduct a hand count of all 2024 election ballots.
CONCLUSION

Plaintiff cannot demonstrate that he has any present rights or interests under any
of the statutes for which he seeks a declaration. Nor has Plaintiff alleged an actual
controversy between the parties which is ripe for review. Moreover, even if Plaintiff
could show a cognizable legal interest and justiciable controversy (which he cannot), his
claims fail as a matter of law. Accordingly, the Court must dismiss the FAC under Rule
of Civil Procedure 12(b)(6).

ATTORNEYS’ FEES

Attorney General Mayes requests an attorneys’ fees award against Supervisor
Gould under A.R.S. § 12-348.01. That statute requires the Court to award fees to the
“successful party” when, as here, one government official sues another. See, e.g., City of
Tempe v. State, 237 Ariz. 360, 367 q 27 (App. 2015) (holding that “an award of fees [is]
mandatory” under A.R.S. § 12-34€.61). Although Plaintiff purports to bring this claim
in his individual capacity, his claims appear to be inextricably intertwined with his
purported “right as a Supervisor of the Mohave County Board of Supervisors to vote”
“according to his conscience.” [FAC 99 2, 6]. Accordingly, fees are warranted and
required under § 12-348.01.

Rule 12(j) Certification

Undersigned counsel certifies that counsel for all parties conferred in good faith
via video conference on February 22, 2024, about the contemplated motions to dismiss.
Counsel for Supervisor Gould did not identify any possible amendments to the FAC that

the parties agreed would cure the deficiencies identified in this motion to dismiss.
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RESPECTFULLY SUBMITTED this 23rd day of February, 2024.

KRIS MAYES
ATTORNEY GENERAL

By: /s/ Emma H. Mark

Alexander W. Samuels

Emma H. Mark

Shannon Hawley Mataele

Office of the Arizona Attorney General
2005 N. Central Avenue

Phoenix, Arizona 85004

Attorneys for Defendant Arizona
Attorney General Kris Mayes

I hereby certify that the foregoing
document was eicctronically filed
and served this 23rd day of February, 2024, to:

Dennis I. Wilenchik

Lisa M. Borowsky

Brian R. Gifford

Wilenchik & Bartness

The Wilenchik & Bartness Building
2810 North Third Street

Phoenix, Arizona 85004
admin@wb-law.com
Attorneys for Plaintiff

/8] Tewiée (Chastacn

18



mailto:admin@wb-law.com
mailto:admin@wb-law.com

EXRHIBIT A

































EXHIBIT B



MOHAVE COUNTY HE§TFOR BOARD ACTION FORM

FORMAL ACTION: X
FROM: Allen Tempert CONSENT O
CONTACT/EXT: x4096 RESOLUTION O
DATE: July 20, 2023 OTHER O
BOS MEETING DATE: August 1, 2023 INFORMATION ONLY [

SUMMARIZE THE ISSUE & DESIRED ACTION CLEARLY/ATTACH BACKUP MATERIAL.:

On June 5, 2023, the Board of Supervisors directed staff to review and develop a plan for tabulating
the 2024 elections by hand.  Between June 22, 2023, and June 26, 2023, the Mohave County
Elections Department carried out a study to test the feasibility and best practices of carrying out a full-
hand tabulation of the 2024 elections.

The Mohave County Elections Department has developed a plan for tabulating the 2024 elections by
hand, which plan is attached.

RECOMMENDED MOTION:

Discussion and possible action RE: Review the proposed plan for hand tabulating the ballots for the
2024 elections, and adopt, modify, or reject the proposed plan.

ATTACHMENT(S):

Ballot Hand Tally Executive Summary
Ballot Hand Tally Analysis

P Reviewed and Approved By: 83-'
County Attormey m" Human Resouices |:| Finance @ County Manager [:]

Board Action Taken:

Approved as Requested [:] No Action Taken%' Disapproved [:]

Continued to

Approved with the following changes:

Acknowledged receipt and referred to:

Filing Information and Retrieval

Filed Bid Filed Agreement (S I I o

BOS Resolution Filed Yearly Correspondence X1 O Y /22—~

Filed Petition Filed Dedication

Filed Land Soid Filed Land Acquired

Filed Franchise |ID Resolution

Filed Improvement District Filed Other

Date Routed: CS Recno
Additional Information:

XC:
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