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I. PRELIMINARY STATEMENT

Petitioners David H. Zimmerman and Kathy L. Rapp are currently serving as
clected representatives of the Pennsylvania House of Representatives and intend to
seek reelection in 2024. They commenced this action by way of a Petition for Review
(“PFR”), seeking declaratory and injunctive relief to restore the supremacy of the
constitutional mandate in Article VII, Section 14 of the Pennsylvania Constitution,
which plainly requires that absentee ballots be returned and canvassed in the election
districts (precincts) in which the absentee voters respectively reside. PFR at q 1.
After more than 50 years of complying with this constitutional mandate, the
Pennsylvania General Assembly suddenly disregarded it starting in 2019. Contrary
to the plain and unambiguous language i Article VII, Section 14, two provisions of
the Pennsylvania Election Code (“Election Code”),! namely 25 Pa.Stat. §§ 3146.6
and 3146.8, the official guidance issued by Respondent Department of State, and/or
the practice and policy that has been adopted by each of the 67 Counties in
Pennsylvania now dictate that absentee votes must be delivered to and canvassed on
a county-wide basis at the offices of the relevant county boards of elections.
Accordingly, Petitioners requested an order declaring 25 Pa.Stat. § 3146.6 and 25

Pa.Stat. § 3146.8 unconstitutional on their face and as applied.

U Act of June 3, 1937, P.L. 1333, as amended, 25 Pa.Stat. §§ 2600-3591.



Belied by those 50 years of recent history, Respondents suggest that
complying with Article VII, Section 14 would be unmanageable and object that it
makes no practical difference by whom or where absentee votes are canvassed. They
also trivialize the importance of canvassing absentee votes in a constitutional manner
because no excuse mail-in voting obviates the need for absentee voting altogether,
despite the fact that tens of thousands of absentee votes continue to be cast in
Pennsylvania elections.? They seem to overlook the implication of their
trivialization, in that complying with the Constitution was actually more difficult in
the recent 50 year period during which, prior to no excuse mail-in voting, there were
dramatically more absentee ballots cast. In any event, speculative professed
difficulty in complying with a constitutional mandate is no excuse for ignoring it.

The plain language of Articie VII, Section 14 and the historical understanding
of Article VII, Section 14 at the time of its adoption compel the conclusion that
absentee ballots must ¢ delivered to and canvassed at the local election district in
which the absentee voters respectively reside and not at the county level. The

Respondents should care, given their sworn duties to support, obey, and defend the

2 For example, according to the Election Administration and Voting Survey 2020 Comprehensive
Report, in Pennsylvania’s last Presidential election (2020), the state received approximately
27,000 absentee ballots through UOCAVA, with about 20,000 of those votes coming from non-
military sources.

See ELECTION ADMINISTRATION AND VOTING SURVEY 2020 COMPREHENSIVE
REPORT, U.S. Election Assistance Commission,
https://www.eac.gov/sites/default/files/document _library/files/2020 EAVS Report Final 508c.
pdf



Pennsylvania Constitution, but instead respond to the Petition questioning why
anyone should care. It is not an excuse for ignoring a constitutional mandate that one
cannot see or does not agree with the policy reasoning behind it, nor i1s Respondents’
or this Court’s agreement with the policy rationales behind the constitutional
mandate necessary for proper resolution of this case, but Petitioners believe that
following the constitutional mandate will better ensure election integrity.

As to standing, Respondents seem to suggest that the only parties that could
have standing to raise these issues are candidates who lose eiections they would have
won but for absentee ballots. They are suggesting this Court should allow a clearly
unconstitutional practice to continue until a candidate actually loses an election and
comes to this Court seeking to nullify votes to reverse election results. That is a
situation this Court has the power ic avoid right now and that is an unreasonable risk
to require all candidates to endure, prepare for, and adapt to in every election until
this unconstitutional practice is ended. If this Court does not grant relief, this issue

will predictably surface at some point in the future in a much less desirable context.



II. STATEMENT OF THE CASE

A. STATEMENT OF THE FACTS

Originally, the Pennsylvania Constitution required all qualified electors to
cast their votes in-person and submit their ballots at the local election district and
their ballots were also canvassed at their local election district. See PFR at 4|9 22-23,
30, 34-35. This method and manner of voting and canvassing was the only way a
qualified elector could cast a ballot and have that ballot tabulated in accordance with
the Constitution. See 1d. at 9] 34-39. When the Generai Assembly enacted the
Military Absentee Act of 1839 and 1923 Absentee Voting Act, which permitted
forms of absentee voting, the Pennsylvania Supreme Court held that the statutes
were unconstitutional and that a constitutional amendment would be required to

authorize a method and manner of voting different from in-person voting. See Chase

v. Miller, 41 Pa. 403 (Pa. 1862); In re Contested Election of Fifth Ward of Lancaster

City, 126 A. 199 (Pa. 1924) (“Lancaster City”); see also McLinko wv.

Commonwealth, 279 A.3d 539, 564 (Pa. 2022) (holding that, due to the addition of

Article VII, Section 4, the Pennsylvania Constitution permitted mail-in voting).
The Pennsylvania Constitution was eventually amended to allow voters to cast

ballots via absentee voting. See MclLinko, 279 A.3d at 581-82 and n.51. The

constitutional provision authorizing absentee voting is currently Article VII, Section

14 of the Pennsylvania Constitution. The history of the constitutional amendments



regarding absentee voting are well summarized at McLinko, 279 A.3d at 561-63 and
nn. 28-35. From 1949 until 1968, the pertinent language of the constitutional
provision relating to absentee ballots stated as follows:

The General Assembly may, by general law, provide a manner in

which, and the time and place at which, [qualified absentee electors]

may vote and for the return and canvass of their votes in the election

district in which they respectively reside.

See 1949 Pa. Laws 2138 (former Pa. Const. art. VIII, § 18); 1957 Pa. Laws 1019
(former Pa. Const. art. VIII, § 19).

From 1937 to 1968, the Election Code, which had been amended on numerous
occasions during this timeframe, contained two provisions that directed absentee
ballots to be returned to and canvassed by county board of election. The 1951 version
of what is now 25 Pa.Stat. § 3146.6(x), in relevant part, stated as follows:

[A]t any time after receiving an official absentee ballot . . . the elector

shall [complete the absentee ballot] . . . and the elector shall send same

by mail, postage prepaid, except where franked, or deliver it in person
to said county beard of election.

25 Pa.Stat. § 3146.8(a), formerly the Act of March 6, 1951, 1951 Pa. Laws 3. The
1951 version of what is now 25 Pa.Stat. § 3146.8(a), in relevant part, provided as
follows:

The county boards of clection, upon receipt of official absentee

ballots . . . shall safely keep the ballots in sealed or locked containers
until they are to be canvassed by the county board of elections.



25 Pa.Stat. § 3146.8(a) (emphasis added), formerly the Act of March 6, 1951, 1951
Pa. Laws 3.

On April 23, 1968,° following the 1967 joint resolution passed by the General
Assembly, the electorate approved an amended constitutional provision that
renumbered and revised then Article VIII, Section 19 to Article VII, Section 14. Pa.

Const. art. VII, § 14 (1967); 1967 Pa. Laws 1048; see McLinko v. Commonwealth,

270 A.3d 1243, 1259 (Pa. Cmwlth. 2022) (en banc), reversed on other grounds by

McLinko v. Commonwealth, 279 A.3d 539 (Pa. 2022) (discussing the constitutional

amendment and revisions). Critically, new Article VII, Section 14 revised former
Article VIII, Section 19, in pertinent part, to remove the permissive and directory
word “may” in Article VIII, Section i and replace it with the mandatory and
imperative “shall.” Thus, in 1968 Atrticle VII, Section 14 read and continues to now
read as follows:

The Legislature shall, by general law, provide a manner in which,

and the time and place at which, [qualified absentee electors] may vote,

and for the return and canvass of their votes in the election district
in which they respectively reside.

3 See www.legis.state.pa.us/WUO1/LI/LI/CT/HTM/00/00.HTM. At page 11 of their Brief in
Support of their Preliminary Objections, the Boards of Elections of Allegheny, Bucks, Chester,
Delaware, Montgomery, and Philadelphia Counties incorrectly state that the operative provision
of the Pennsylvania Constitution was renumbered from Article VIII, Section 19 to Article VII,
Section 14 and, most critically, amended to state “The Legislature shall ...” instead of the “The
Legislature may ...” in 1967. Those changes did not become effective until April 23, 1968, when
the electorate approved them. That is an important difference, for reasons that will be explained
below.



Pa. Const. Art. VII, § 14(a) (emphasis added).

Approximately 8 months after the electorate approved the new Article VII,
Section 14, the General Assembly, in an apparent response to the change in language
from “may” to “shall,” revised the provisions of the Election Code pertaining to
absentee ballots. See Act of Dec. 11, 1968, P.L. 1183, No. 375 (the “Former Election

Code™), repealed and replaced by the Act of October 31, 2019, P.L. 552 (“Act 777).

In accordance with the new term “shall” in Article VII, Section 14, the General
Assembly enacted provisions to the Former Election Code mandating that “the local
district board of elections” or “local district boards” {the local precincts) and not the
county board of elections must receive and cunvass absentee ballots. For example,
the General Assembly added the following sections to the Former Election Code,
directing that the local district board canvass absentee ballots before returning the
absentee ballots to the county board of elections:

Section 1302.2{¢). In addition, the local district boards of election
shall, upon canvassing the official absentee ballots under section 1308,
examine the voting check list of the election of the election district of
said elector’s residence and satisfy itself of the election district of said
elector’s residence and satisfy itself that such elector did not cast any
other ballot other than the one properly issued to him under his absentee
ballot. In all cases where the examination of the local district board of
elections discloses that an elector did vote a ballot other than the one
properly issued to him under the absentee ballot application, the local
district board of elections shall thereupon cancel said absentee ballot
and said elector shall be subject to the penalties as hereinafter set forth.

* %k sk



Section 1308(e). [T]he local election board shall then further examine
the declaration on each envelope not so set aside and shall compare the
information thereon with that contained in the [absentee voters’ lists
and file]. If the local election board is satisfied that the declaration is
sufficient ... the local election board shall announce the name of the
elector and shall give any watcher present an opportunity to challenge
[the absentee vote]. Upon challenge of any absentee elector ... the local
election board shall mark “challenged” on the envelope ... and the
same shall be set aside for the return to the county board unopened
pending decision by the county board and shall not be counted. All
absentee ballots not challenged . . . shall be counted and included with
the general return of paper ballots or voting machines. ... Thereupon,
the local election board shall open the envelope of every unchallenged
absentee election .... If any of these envelopes shall contain any
extraneous marks or identifying symbols other thar the words “Official
Absentee Ballot,” the envelopes and the ballots contained therein shall
be set aside and declared void. The local ¢lection board shall then
break the seals of such envelopes, remove the ballots and record the
votes in the same manner as district election officers are required to
record votes. With respect to challenged ballots, they shall be returned
to the county board with the returis of the local election district where
they shall be placed unopened in secure, safe and sealed container in
the custody of the county board until ... a formal hearing of all such
challenges ....

Act of Dec. 11, 1968, P.L.. 1183, No. 375, repealed by Act 77 (emphasis added).

In enacting Section 1302.2(c) and Section 1308(e) of the Former Election
Code, the General Assembly recognized and acknowledged that Article VII, Section
14 required that absentee ballots had to be returned to and canvased by the local
polling place, precinct, or election district. Pursuant to the absentee voting
mechanism of the Former Election Code, the General Assembly repeatedly
distinguished “county boards of election” and “local election boards,” particularly

with respect to their election duties. Initially, the “county board of election”

8



received, processed, and reviewed absentee ballot applications and delivered the
approved absentee ballots to the elector. See Sections 1302.2 and 1305 of the Former
Election Code, Former 25 Pa.Stat. §§ 1302.2 and 1305 (repealed by Act 77). The
“county boards of election” were obligated to “distribute the absentee ballots,
unopened, to the absentee voter’s respective election district.” Section 1308(a) of
the Former Election Code, Former 25 Pa.Stat. § 1308(a) (repealed by Act 77). The
local election board then opened and canvassed the absentee ballots in accordance
with the procedures set forth in Sections 1308(e) and 1302.2 of the Former Election
Code, after which the local clection board ensured that the absentee ballots were
“included in and returned to the county board with the returns of the district.” Former
25 Pa.Stat. § 1308(a) (repealed). See 25 Pa.Stat. § 1308(b.1) (repealed by Act 77)
(“In all election districts in whichi electronic voting systems are used, absentee
ballots shall be opened at the clection district....””); 25 Pa.Stat. § 1308(f) (repealed
by Act 77) (“Any person challenging an application for an absentee ballot or an
absentee ballot for any of the reasons provided in this act shall deposit the sum of
ten dollars ($10.00) in cash with the local election board....”). As such, the “county
boards of election” had a limited role under the Former Election Code with respect
to absentee voting, and the “local election boards™ were charged with the duty to

open the absentee ballots, assess them for the legal deficiencies, and then canvass



and count them as part of the local election district’s vote tabulation, prior to sending
the absentee votes, including challenged votes, to the “county boards of election.”*

In enacting Section 1302.2(c) and Section 1308(e), the General Assembly
implicitly recognized and acknowledged that Article VII, Section 14 required that
absentee ballots had to be returned to and canvased by the local election district.
Consonant with the plain language of Article VII, Section 14, the Election Code
continued to provide for the return and canvass of absentee ballots at the local polling

place, precinct, or election district from 1968 to 2019, for over 50 years.’ There is

4 Although Section 1306(a) of the Former Election Cods stated that the electors were to initially
mail or deliver in person an absentee ballot to the “couiity boards of election,” the county boards
of election, as noted above, were then required to deliver the absentee ballot, in an unopen form,
to the “local election boards” in order for the “iocal election boards” to open the ballots and
conduct the inspection, canvassing, and tabuiation process. See Former 25 Pa.Stat. § 1306(a)(1)
(repealed by Act 77) (stating that an “an elector shall send [the absentee ballot] by mail, postage
prepaid, except where franked, or deliver it in person to said county boards of election.”), and
compare with Former 25 Pa.Stat. § 1308(a) (repealed by Act 77) (mandating that after receiving
an absentee ballot, the county boards of elections had to “distribute the absentee ballots, unopened,
to the absentee voter’s respective election district.”). Therefore, the General Assembly devised a
manner and mode by whick absentee ballots were received and canvassed by the local election

district, polling place, or precinct in accordance with what was then new Article VII, Section 14.

> Respondent Department of State, Respondent Secretary of State, and the Respondent County
Boards of Election for Allegheny County, Bucks County, Chester County, Delaware County,
Montgomery County and Philadelphia County agree that the Former Election Code required that
absentee ballots must be received and canvassed by the local boards of election for over 50 years.
See Brief in Support of Preliminary Objections, Respondent Department of State, at page 8-9 n.6
(“While the General Assembly amended the Election Code in 1968 to require absentee ballots to
be returned to county boards of elections but canvassed by election districts, Act of Dec. 11,
1968, P.L. 1183, No. 375, the General Assembly in 2019 reinstated the canvassing of absentee
ballots by county boards of elections, together with the newly created mail-in ballots, Act of Oct.
31, 2019, P.L. 552, §§ 6-7, No. 77.); Preliminary Objections of the above-mentioned County
Boards of Election, at page 16 n.4 (“Following the 1968 Supreme Court decisions discussed above,
the Election Code did for a time provide for the canvass of absentee ballots at individual voting
precincts, rather than at county boards of elections. This provision was amended by Act 77 of

10



no evidence or reason to believe, especially at this stage in this litigation, that there
were any practical, financial, or administrative problems with returning and
canvassing absentee ballots at the local election districts.

In 2019, with the advent of what is commonly known as no-excuse or mail-in
voting, pursuant to Act 77 of 2019, the General Assembly intermingled mail-in
voting with absentee voting as though they were one and the same, for the purposes
of return and canvassing. When the General Assembly enacted Act 77, it granted the
county boards of election the statutory authority to receive and canvass both mail-in
ballots and absentee ballots. In so doing, the General Assembly completely deleted
all of the language reproduced above in former Section 1302.2(c) and Section
1308(e), deleted other subsections within those statutes that pertained to the local
district boards, effectively expunged all references to the local district boards related
to absentee voting and, through supplemental legislation, enacted and inserted what
is now 25 Pa.Stat. § 2146.6 and 25 Pa.Stat. § 3146.8°. A true and correct copy of

relevant excerpts from Act 77 is attached hereto as Exhibit A, marking the relevant

2019, which returned to the earlier absentee-ballot-canvassing locations approved by the 1968
Supreme Court decisions. See Act of October 31, 2019, sec. 7, § 1308, 2019 Pa. Legis. Serv. Act
2019-77 (West) (amending 25 Pa. Stat. § 3146.8)).

® Part of what is now included in 25 Pa.Stat. § 3146.8 was adopted in 2006, providing for return
of absentee ballots to and canvass of the absentee ballots by county boards of elections for
absentee ballots from certain military and overseas voters “received in the office of the county
board of elections after five o'clock P. M. on the Friday immediately preceding the election and
no later than five o'clock P. M. on the seventh day following an election.” See Act of May 11,
2006, P.L. 178, § 12, No. 45 (codified as amended at 25 Pa.Stat. § 3146.8(g)(1)(1)).

11



additions and deletions that the General Assembly effectuated to the Election Code
(see Exhibit A, pp. 39, 43-45, & 47).

In its “Guidance Concerning Civilian Absentee and Mail-In Ballot
Procedures,” (“Guidance”) Section 4.1, Respondent Department of State has
instructed Respondent County Boards of Elections that “voters must return their own
completed absentee or mail-in ballot by 8:00 pm on Election Day to the county board
of elections or other county-designated drop-off location.” PFR Ex. C. Further, at
Section 5.2 of that Guidance, Respondent Department of State has instructed the
Respondent County Boards of Elections that “the ccunty board of elections™ should
conduct the pre-canvass and canvass proceduics. Id.

Unlike the prior process where absentee ballots were initially received by
county boards of elections but ihen ultimately distributed/returned to the local
election districts in conformity with Article VII, Section 14, under the current
practice, the ballots stcp at the county boards of election and are canvassed by the
county boards of election in their central offices rather than in the election districts
in which the absentee voters respectively reside. PFR 99 56-60. Although
theoretically, in compliance with both current laws, the guidance, and Article VII,
Section 14, Respondent County Boards of Election could have local judges of
elections and inspectors of elections canvass absentee ballots in the election districts

in which the absentee voters reside for absentee ballots canvassed on election day

12



and have county officials canvass absentee ballots in the election districts in which
the absentee voters reside for absentee ballots canvassed after election day, that does
not appear to be what any of the Respondent County Boards of Election are doing.

B. PROCEDURAL HISTORY

On January 30, 2024, Petitioners filed the PFR, requesting that this Court
declare that that 25 Pa.Stat. § 146.6 and 25 Pa.Stat. § 3146.8 arc unconstitutional on
their face and as applied and provide injunctive and other relief. In the PFR,
Petitioners named as Respondents the Department of State, the Secretary of the
Department of State, and all the Boards of Election of each and every county in
Pennsylvania. Thereafter, Respondents filed vreliminary objections to the PFR.

On March 15, 2024, this Court, aving reviewed the preliminary objections
filed by Respondents, entered a per curiam Order, which stated in relevant part that
“Petitioners’ omnibus brief addressing all preliminary objections shall be filed [] and
served by April 29, 2624.” Order, 3/15, 2024, at p. 1. Accordingly, Petitioners
submit the present Omnibus Brief in Opposition to the Preliminary Objections of All
Respondents.

III. LEGAL STANDARD

“The court may sustain preliminary objections only when, based on the facts
pleaded, 1t is clear and free from doubt that the complainant will be unable to prove

facts legally sufficient to establish a right to relief.” Mazur v. Trinity Area Sch. Dist.,

13



961 A.2d 96, 101 (Pa. 2008) (citations omitted). Stated somewhat differently, “[t]he

question presented by the demurrer 1s whether, on the facts averred, the law says

with certainty that no recovery is possible.” McMahon v. Shea, 688 A.2d 1179, 1181

(Pa. 1997). “For the purpose of evaluating the legal sufficiency of the challenged
pleading, the court must accept as true all well-pleaded, material, and relevant facts
alleged in the complaint and every inference that 1s fairly deducible from those
facts.” Mazur, 961 A.2d at 101 (citations omitted).

IV. ARGUMENT

A. PETITIONERS HAVE STANDING TO CHALLENGE THE
CONSTITUTIONALITY OF THE STATUTES AT ISSUE.

Petitioners possess standing to challenge the constitutionality of the statutes
at issue. In general, to have standing, 2 party must have an interest in the controversy

that 1s distinguishable from the interest shared by other citizens that is substantial,

direct and immediate. Sprague v. Casey, 550 A.2d 184, 187 (Pa. 1988). An interest

1s “substantial” if the party’s interest “surpasses the common interest of all citizens

in procuring obedience to the law.” Firearm Owners Against Crime v. City of

Harrisburg, 218 A.3d 497, 506 (Pa. Cmwlth. 2019) (quotation omitted). A “direct”

interest requires a causal connection between the matter complained of and the
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party’s interest. Id. An “immediate” interest requires a causal connection that is
neither remote nor speculative. Id.”

Here, Petitioners commenced this suit in their capacity as candidates for the
Pennsylvania House of Representatives. PFR at 99 6, 10. Petitioners have substantial,
direct and immediate interests in whether Respondents are permitted to continue to
enforce an unconstitutional law governing Pennsylvania elections and those interests
arc distinguishable from the interests shared by all other citizens or all other voters,
because the Petitioners are past and likely future candidates for office. As candidates,
the Petitioners suffer from having their clections impacted by absentee ballots that
are not canvassed in accordance with the Penisylvania Constitution and by having
to adapt their campaigns to a void law. Fciitioners have a First Amendment Right to
pursue their candidacies for pubhic office, and this constitutional freedom implies
that they have a particuler and unique interest in having ballots returned and

canvassed in a manner that complies with the constitution. See, e.g., Phillips v. City

of Dallas, 781 F.3d 772, 778-779 (5" Cir. 2015) (“This court has been unequivocal

in its recognition of a First Amendment interest in candidacy.”); see also Davies v.

Grossmont Union High School Dist., 930 F.2d 1390, 1397 (9% Cir. 1991)

7 To the extent that Respondents attempt to rely on federal caselaw applying a more stringent
standard for standing, it is important to note that the Pennsylvania Constitution is more flexible
than the stringent and jurisdictional Article III “case or controversy” standard that is controlling in
federal courts. See Robinson Twp. v. Commonwealth, 83 A.3d 901, 917 (Pa. 2013) (in contrast to
the federal standard for assessing jurisdiction, the standing doctrine is prudential in this
Commonwealth and not a question of jurisdiction).
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(concluding that “the individual’s right to seek public office is inextricably
intertwined with the public’s fundamental right to vote”); In re Shuli, 525 A.2d 6, 9
(Pa. Cmwlth. 1987) (concluding that a candidate for district justice had standing to
challenge his opponent’s nominating petition because his status as a candidate for
the same office gave him a substantial interest in the action).

Moreover, Petitioner Zimmerman 1s currently a member of the Pennsylvania
House of Representatives serving the 99th District, he was elected in 2022 and
intends to seek reelection in 2024, and in previous electicns, he had absentee ballots
determined to have been casted in favor of candidates running against him, absentee
ballots that were returned to and canvassed by the Lancaster County Board of
Elections rather than in the precincts in which the absentee voters resided. PFR at 4
5-8. Petitioner Rapp is currenily a member of the Pennsylvania House of
Representatives serving the §5th District, she was elected in 2022 and intends to
seek reelection in 2024, and in previous elections, she had absentee ballots
determined to have been casted in favor of candidates running against her that were
returned to and canvassed by the Warren County Board of Elections, Forest County
Board of Elections, and the Crawford County Boad of Elections rather than in the
precincts in which the absentee voters resided. PFR at 4 9-12. Both Petitioners
commenced suit to ensure that, in the upcoming elections, absentee votes are

returned to and canvassed 1n local election districts in accordance with Article VII,
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Section 14. PFR at 49 8,12. Petitioners could lose an upcoming election due to the
impact of absentee votes that are returned and canvassed in an unconstitutional

manner. See In re General Election—1985, 531 A.2d 836, 838 (Pa. Cmwlth. 1987)

(concluding that candidate in general election had standing to challenge judicial
deferment and resumption of election because it could have jeopardized the outcome
of the election, a possibility sufficient to show “direct and substantial harm).

In Bonner v. Chapman, 298 A.3d 153, 162 (Pa. Cmwlth. 2023) (en banc), this

Court concluded that the petitioners, then current members of the Pennsylvania
House of Representatives (including the Petitioners in this action), had standing to
contest the constitutionality of Act 77, also known as no-excuse mail-in voting,
because the petitioners alleged that they “‘were seeking reelection” and would “have
to adapt, and expend funds, to account for the continued application of Act 77.” 1d.
at 162. Likewise, in this casc, Petitioners will have to adapt and expend funds to
account for the continued application of the unconstitutional statutes at issue, such
as by paying for legal advice related to the issues raised in this action and contesting
or opposing the inclusion of improperly returned and canvassed absentee ballots in
the vote totals. In addition, the Petitioners would have to suffer under the risk at any
point that an opposing candidate might do the same, contesting a vote total in
Petitioners’ favor due to the unconstitutional return and canvassing of absentee

ballots. Every candidate is entitled to an election run in accordance with the
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Pennsylvania Constitution and should not have to adapt to situations where disregard
of constitutional requirements is allowed to persist.

Moreover, aside from the fact that Petitioners have clear standing with respect
to the Respondents who are the boards of election in the counties that include the
clection districts that have and will continue to vote in Petitioners’ clections,
particularly Lancaster County, Warren County, Crawford County, and Forest
County, Petitioners also possess standing with respect to the other Respondents.
Respondents the Department of State and the Secretary of the Commonwealth (“the
Commonwealth Respondents”) abide by, effectnate, and enforce 25 Pa.Stat. §
3146.6 and 25 Pa.Stat. § 3146.8. PFR at 49 14-15. The Respondent County Boards
of Election either follow the official guidance issued by the Commonwealth
Respondents or otherwise adherzs to and/or implement policies that follow 25
Pa.Stat. § 3146.6 and 25 Pa.Stat. § 3146.8. PFR at 99 14-15.

The Respondent County Boards of Election in counties other than Lancaster
County, Warren County, Crawford County, and Forest County are necessary partics
for complete relief in that this Court could not order piecemeal relief with the
resulting different locations for returning and canvassing absentee ballots in different
counties. Had Petitioners not named the County Boards of Elections from the
counties other than Lancaster County, Warren County, Crawford County, and Forest

County as Respondents in this suit, the other parties would no doubt have objected
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to the failure to join indispensable parties. This Court has statewide jurisdiction and
in the interest of uniformity in the application of election laws and voting throughout
this Commonwealth, has the inherent power to issue a statewide injunction and/or
declaration that enjoins and/or binds all of the County Boards of Election in

Pennsylvania, even in those counties in which Petitioners are not presently seeking

office. See also Innovation Law Lab v. Wolf, 951 F.3d 1073, 1090-93 (9" Cir. 2020)

(upholding a district court’s issuance of a nationwide injunction because the need
for uniformity in the application of the law throughcut the United States was
absolutely paramount).®

Moreover, although to have standing a party must ordinarily have an interest
in the controversy that is distinguishable from the interest shared by all other citizens
that 1s substantial, direct and immeliate, there are certain cases that warrant the grant

of standing even where the iiterest at issue “arguably is not substantial, direct and

immediate.” Sprague, 350 A.2d at 187 (Pa. 1988) (citing, inter alia, Application of
Biester, 409 A.2d 848, 852 (Pa. 1979)). “[A]lthough many reasons have been

advanced for granting standing to taxpayers, the fundamental reason for granting

¥ The Boards of Elections of Allegheny, Bucks, Chester, Delaware, Montgomery, and Philadelphia
Counties, for example, argue lack of standing because the Petitioners’ House districts are not
within those counties, citing, infer alia, Pa. State Conf. of NAACP v. Schmidt, No. 1:22-cv-00339,
2023 WL 8091601, at *4-5 (W.D. Pa. Nov. 21, 2023), rev’d on other grounds sub nom. Pa. State
Conf. of NAACP Branches v. Sec’y Comm’w of Pa., --- F.4th ----; 2024 WL 1298903 (3d Cir.
Mar. 27, 2024). However, Pa. State Conf. of NAACP involved voter civil rights actions and not
an action by candidates for office seeking to declare statutes and their application unconstitutional
on a statewide basis.
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standing is simply that otherwise a large body of governmental activity would be
unchallenged in the courts.” Biester, 409 A.2d at 852 (citation omitted).

The Biester Court claborated on the benefit of granting standing under such
circumstances, holding that:

The ultimate basis for granting standing to taxpayers must be sought
outside the normal language of the courts. Taxpayers’ litigation seems
designed to cnable a large body of the citizenry to challenge
governmental action which would otherwise go unchallenged in the
courts because of the standing requirement.... Such litigation allows the
courts, within the framework of traditional notions of “standing,” to add
to the controls over public officials inherent in the eiective process the
judicial scrutiny of the statutory and constitutiorial validity of their acts.

Biester, 487 Pa. at 443 n.5 (citation omitted); see also Consumer Party of

Pennsylvania v. Commonwealth, 507 A.2d 323, 328 (Pa. 1986) (same). Other factors

to be considered include (1) that issues are likely to escape judicial review when
those directly and immediately affected are actually beneficially as opposed to
adversely affected; (2) the appropriatencss of judicial relief; (3) the availability of
redress through other channels; and (4) the existence of other persons better situated
to assert claims, for example. Sprague, 550 A.2d at 187 (citations omitted).

In Sprague, the petitioner challenged placing one seat on the Supreme Court
and one on the Superior Court on the general election ballot. Id. at 186. An election
to fill Supreme Court and Superior Court offices may not be placed on the ballot
during a general election because the Pennsylvania Constitution mandated that all

judicial officers were to be clected at the municipal election proceeding the
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commencement of their respective terms. Id. at 186. Under those circumstances, the
Pennsylvania Supreme Court specifically held that if standing were not granted, “the
election would otherwise go unchallenged,” that “[jJudicial relief 1s appropriate
because the determination of the constitutionality of the election is a function of the
courts,” and that “redress through other channels is unavailable.” Id. (citing

Zemprelli v. Daniels, 496 Pa. 247, 436 A.2d 1165 (1981); and Hertz Drivurself

Stations, Inc. v. Siggins, 359 Pa. 25, 58 A.2d 464 (1948)).

Here, as in Sprague, if standing were not granted, unconstitutional laws would
otherwise go unchallenged, redress through other ¢hannels is unavailable, and the
only persons better situated to assert the claims at issue are possibly Respondents,
who did not choose to institute legal action for years. Determination of the
continuing validity of election laws remains a function of the courts and granting
standing would add judicial scrutiny of the continuing validity of the acts of public
officials involved in the elective process.

Respondents’ standing arguments seem to suggest that the only candidate that
would have standing to challenge the unconstitutional practices and statutes at issue
would be a candidate who lost an election but would have been declared the winner
but for the tally of the absentee ballots in that election. They are suggesting that,
instead of doing the responsible thing and bring an action well in advance of an

clection and seck to resolve the problem without creating an issue of nullifying any
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votes, a candidate must wait and bring an action trying to nullify votes if and when
the need arises. Such a candidate would be denied relief for the same reasons relief
was denied in the two primary cases relied upon by the Respondents, discussed in
the next section. So, the net result, according to Respondents’ reasoning, is that no
candidate would ever have standing to challenge the statutes and practices at issue
and simultaneously be able to obtain meaningful relief. For all of the foregoing
reasons, this Court should determine that the Petitioners have standing to maintain
this action and overrule the Respondents’ standing Preliminary Objections.
B. PETITIONERS HAVE STATED MERITORIOUS CLAIMS.
Petitioners have averred facts stating meritorious claims upon which relief can
(and should) be granted because the plaiiz and unambiguous language of Article VII,
Section 14 requires absentee votes to be returned and canvassed in the election
districts in which the absentec voters respectively reside. “Every word employed in
the constitution is to be expounded in its plain, obvious and commonsense meaning,”

Commonwealth v. Gaige, 94 Pa. 193 (1880), for the “ultimate touchstone is the

actual language of the Constitution itself,” Stilp v. Commonwealth, 905 A.2d 918,

939 (Pa. 2006). See McLinko, 279 A.3d at 577 (“In ascertaining the meaning of a

word in accordance with its common and approved usage, this Court has found it
helpful to consult dictionaries.”). The word “shall” by definition is mandatory, and

it is generally applied as such. Oberneder v. Link Computer Corp., 696 A.2d 148,
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150 (Pa. 1997); see also McLinko, 279 A.3d at 581 n.51 (noting that “[i]n 1968, the

directory ‘may’ became the mandatory ‘shall’ that continues to appear in Section
14” and suggesting that courts must not “ignore the mandatory connotation usually
attributed to the word ‘shall’”’); McLinko, 279 A.3d at 594 (Wecht, J., concurring)
(noting that “the Constitution was amended several times to permit—but not to
require— the General Assembly to provide a means of absentee voting,” and
appreciating the legal significance when the people of Pennsylvania “amended the
operative verb in Section 14 from the permissive ‘may’ to the obligatory ‘shall,””
because the change in language vested the General Assembly with an affirmative
duty to implement absentee voting in a mannei consistent with the term “shall”).
The plain and unambiguous language of Article VII, Section 14
unconditionally dictates that the Gzneral Assembly “shall” enact legislation that: (1)
provides a manner for absentee voting for the enumerated individuals, and (2)
provides a manner for absentee votes to be returned and canvassed in the election
district in which the absentee voter resides. The final clause in Article VII, Section
14 requires that all absentee ballots must be submitted to (“returned”) and counted
(“canvassed”) in the local polling place or precinct (“election district™) in which the
absentee voters reside. See MIRRIAM-WEBSTER ONLINE DICTIONARY (defining
“return” to mean “to bring, send, or put back to a former or proper place™); id.

(defining “canvass” as the process “to examine (votes) officially for authenticity”);
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see also 25 Pa.Stat. § 2602(a.1) (“The word ‘canvass’ shall mean the gathering of
ballots after the final pre-canvass meeting and the counting, computing and tallying
of the votes reflected on the ballots.”). Pursuant to Article VII, Section 14, every
absentee ballot must be returned to and canvassed “in the election district in which
[the absentee voters] respectively reside.” Pa. Const. Art. VII, § 14(a) (emphasis
added). See MIRRIAM-WEBSTER DICTIONARY (defining “in,” when used as a
preposition, “as a function word to indicate inclusion, location, or position within
limits™).?

In the two cases principally relied upon by Respondents, candidates for office
commenced lawsuits challenging the constitiztionality of receiving and tabulating
absentee ballots at the county level in the November 1966 and November 1977

general elections. See generally In ie Absentee Ballots Case (No.1), 245 A.2d 258

(Pa. 1969) (plurality) (“Absentec Ballots No. 1”); In re Absentec Ballots Case

(No.2), 245 A.2d 265 {Pa. 1969) (“Absentee Ballots No. 2”).!% In these cases, the

? On page 20 of their brief in support of their preliminary objections, the Commonwealth
Respondents argue that “Requiring county boards of elections to canvass absentee ballots while
attributing the votes to the absentee voter’s election district is entirely consistent with the
constitutional language.” However, simply transmitting vote totals to election districts does not
constitute canvassing votes in election districts.

10 In Absentee Ballots No. 2, there were six participating Justices in the case; three Justices
concurred in the result of the opinion but did not join the analysis (Jones, J., O’Brien, J., Roberts,
J., concurring in the result only), whereas two Justices joined the opinion of the author (Eagan, J.
and Bell, C.J., joining Musmanno, J.,), and one Justice (Cohen, J.) took no part. Consequently, the
case was decided on a three-to-three basis, and Absentee Ballots No. 2 did not garner a majority
of the justices to agree on the legal rationale. Therefore, Absentee Ballots No. 2 is a non-binding
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candidates alleged that the county boards of election could not receive and canvass
absentee votes because the provisions of the Election Code that allowed them to do
so contravened the absentee ballot constitutional provision, then Article VIII,
Section 19, which stated in pertinent part as follows:
The General Assembly may, by general law, provide a manner in
which, and the time and place at which, [qualified absentee electors]
may vote and for the return and canvass of their votes in the election
district in which they respectively reside.

Former Pa. Const. art. VIII, § 19 (emphasis added).

In what must be a typographical error, the opinion in Absentee Ballots No. 1

incorrectly quoted Article VIII, Section 19 as beginning with “The Legislature shall
...” rather than “The Legislature may ...” As the new provision Article VII, Section

14 did not take effect until April 23, 1968, and Absentee Ballots No. 1 concerned an

election in 1967, Article VII, Section 14 was definitely not applicable to the case
and the relevant constititional provision was in fact permissive, beginning, “The
Legislature may ...” and not the mandatory, “The Legislature shall ...” It 1s clear

that the Court in Absentee Ballots No. 1 was in fact deciding the constitutional

question under the permissive Article VIII, Section 19 because, among other things,

it relied on standards applicable only to constitutional provisions that have been in

plurality decision that has no precedential effect. See Gallagher v. Geico Indem. Co., 201 A.3d
131, 135 n.5 (Pa. 2019) (“[A] plurality opinion . . . does not constitute binding precedent.”).
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effect for a long time and not brand new constitutional provisions. The Pennsylvania

Supreme Court commenced its analysis, infer alia, with the following standards:

“Where a statute has been in force for many years without any question
as to its constitutionality being raised and engagements have been
entered into on the strength of its validity, the court will not undertake
the drastic measure of wiping it off the statute books unless it is
convinced beyond all peradventure of doubt that it violates a provision
of the fundamental law.” Wilson v. Philadelphia School District, 328
Pa. 225, 242 (1937).

Absentee Ballots No. 1, 245 A.2d 258, 260-261. The Court went on to explain the

history of the canvass of absentee ballots and the fact that no one had previously
questioned the authority of county boards of clection to canvass absentee ballots for
decades. Id. at 261.!'" But the new, mandatory constitutional language “The

Legislature shall ...” had not even taken yet effect by the time of the election at issue.

11 On pages 20 to 21 of their brief in support of its preliminary objections, citing Absentee Ballots
No. 1, the Commonwealth R=zpondents argue that because statutes have directed late received
military and overseas abseritee ballots to be returned to and canvassed by county election boards
since as early as 2006, as evidence that one of the statutes at issue has at least in part been in force
for many years without any question being raised as to its constitutionality and, therefore, this
Court should hesitate to declare that statute unconstitutional “unless it is convinced beyond
peradventure of doubt that it violates a provision of the fundamental law.” However, the Court in
Absentee Ballots No. 1 explained:

If something is demonstrated to be monumentally wrong it becomes the duty of the
courts to so declare, regardless of current embarrassment and discomfort, all to the
end that what is wrong may be made right and illegal wounds inflicted may be cured
as quickly as possible, whatever may be the surgery and legislative therapy
required. We refer to the hitherto freedom from attack of the election code (on the
subject of county canvassing of absentee ballots), only for the purpose of showing
that the absence of constitutional condemnation would suggest that the lawmakers
of the state are satisfied it conforms to the Constitution.

245 A.2d. at 261.
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Former Article VIII, Section 19, which contained the permissive term “may,”
granted the Legislature the power but not the duty to enact legislation providing a
manner for absentee voting for certain enumerated individuals, but did not require
that, if it exercised that power, the Legislature must also provide a manner for each
absentee vote to be returned and canvassed in the election district in which the
absentee voter resided. The “and” that preceded “for the return and canvass” in the
former Article VIII, Section 19 was used in its several or permissive sense as

opposed to its joint or mandatory sense.

In Weinberg v. Waystar, Inc., 294 A.3d 1039, 1058 (Del. 2023), the Delaware

Supreme Court persuasively explained as follows:

[A]lthough some scholars maintain that “the meaning of and is usually
several,” 1t 1s, at least, commonplace. This is especially true in
permissive sentences and aligns with our understanding of common,
ordinary usage. For exanipie, if the litigants went to a breakfast meeting
and the host said, “You may have a yogurt, a muffin, and a bagel,” the
litigants would understand that they may take any of the food items, all
of the food items, or none of the food 1items. In the same situation, albeit
with a more demanding host, if the litigants were told, ““You must take
a yogurt, a muffin, and a bagel,” they would understand that they must
take all three food items.

See also Mason v. Range Res.-Appalachia LLC, 120 F. Supp. 3d 425, 445 (W.D.

Pa. 2015) (court persuasively explained that authorities agree that “and” has a
several sense as well as a joint sense and when the word “and” is used in a permissive
sentence, it 1s likely to be used in its several sense). Likewise, because of the

permissive preface “may” in former Article VII, Section 19, the Legislature could,
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but was not required to, enact legislation to provide a manner, time. and place for
absentee voting for the enumerated individuals, and could also, but was under no
obligation to do so, the Legislature could further provide for the return and canvass
of absentee ballots in the clection district in which the absentee voters resided.
Changing the word “may” to “shall” in the current Article VII, Section 14
changed the “and” that preceded “for the return and canvass” from its former (and
more typical) several or permissive sense to a joint or mandatory sense. The term
“shall” n Article VII, Section 14 changed the context of that “and,” such that now
the same “and” has a joint or mandatory meaning with respect to requiring the
Legislature to provide for both (1) a manner, tune, and place for absentee voting and
(2) the returned and canvass of absentee ballots in the election district in which the
absentee voters resided, and not juist the first without the second, at its discretion.
See 10 P.L.E. CONSTITUTIONAL LAW § 28 (2023) (“[W]hen a constitutional
provision contemplates the enactment of implementing legislation, the provision
should, absent clear language to the contrary, be interpreted as establishing general
guidelines for the forthcoming legislation, rather than mandatory directives as to its
content. The word ‘shall’ in a provision of the Constitution is mandatory, not
directory . . . The Legislature is bound and concluded by the mandatory provisions
of the Constitution, and is under an obligation to perform the duties and discharge

the functions imposed upon it by the Constitution in accordance with 1ts mandate.”)
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(footnotes omitted); Am. Appliance v. EW Real Estate Mgmt., 769 A.2d 444, 448

n.5 (Pa. 2001) (“Our Court subsequently amended the language of Rule 315 by
changing ‘may’ to ‘shall,” to avoid any inconsistency in the entering of judgments

on cross-complaints.”); Commonwealth v. Holmes, 155 A.3d 69, 84 (Pa. Super.

2017) (“In 1998, the legislature amended the reference from ‘may’ to ‘shall’ to make

restitution mandatory.”); Lorino v. Workers’ Compensation Appeal Board, 266 A.3d

487,491-493 (Pa.2021) “[W]here the General Assembly uses both ‘may’ and ‘shall’
in the same section of a statute, it intends for those terms to have distinct meanings.
... The term ‘shall’ establishes a mandatory duty, whereas the term ‘may’ connotates

an act that is permissive, but not mandated or required.”); Harris Assocs. v. Clark

County Sch. Dist., 181 P.3d 532, 535 (Nav. 2003) (stating that when the Legislature

amends a statute to change its language from “may” to “shall,” this evinces the

Legislature’s intent that the statutory provision be mandatory); United States v.
Redman, 35 F.3d 437, 441 (9% Cir. 1994) (“The amendment of language ... must
properly be understood as evidence of an intent to abandon the standard established
by the old language in favor of something different.”).

From 1937 to 1968, in the previous versions of what are now 25 Pa.Stat.
§ 3146.6(a), 25 Pa.Stat. § 3146.8(a), the General Assembly simply exercised the
authority to provide a manner in which and a time and place at which absentee voters

may vote and declined to also require that the absentee votes be returned to and
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canvassed in the election district in which the absentee voters resided. After April
23, 1968, when the replacement of Article VIII, Section 19 with Article VII, Section
14 resulted in the replacement of the term “may” with the term “shall,” the General
Assembly reacted by enacting former Sections 1302.2 and 1308(e) to the Election
Code, which required absentee ballots to be returned to the “local election district”
for receipt, review, and canvass. In so doing, the General Assembly recognized the
new constitutional requirement to both (1) provide a manner in which and a time and
place at which absentee voters may vote and (2) provide for the return and canvass
of the absentee votes in the election districts in which the absentee voters resided.
Former Sections 1302.2(c) and 1308(e) of the Eiection Code continued to so provide
for over 50 years.

Here, there i1s no ambiguity surrounding the shift from “may” to “shall” in
1968, and Article VII, Section 14 must be applied according to its plain language.

See In re Canvass of Absentee Ballots of November 4, 2003 General Election, 843

A.2d 1223, 1231-32 (Pa. 2004) (“Although some contexts may leave the precise
meaning of the word ‘shall’ in doubt . . . this Court has repeatedly recognized the
unambiguous meaning of the word i most contexts.”). Because 25 Pa.Stat.
§§ 3146.6 and 3146.8 direct that absentee ballots must be delivered to and canvassed
at the county boards of election—and not to the local polling precinct or precinct—

the statutes are unconstitutional on their face and also as applied.
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Absentee Ballots No. 1 was not decided under the new, mandatory, Article

VII, Section 14, and was instead decided under the old, permissive Article VIII,
Section 19, and for that reason is clearly distinguishable and not binding on this
Court 1n 1ts determination of whether the statues at 1ssue 1n this case violate Article

VII, Section 14. Nor should the remaining reasoning of Absentee Ballots No. 1

persuade this Court to find the statues at issue constitutional.
In addition to premising its ruling on the long history of the absence of any
constitutional challenge to the statutes directing county boards of elections to

canvass absentee ballots, Absentee Ballots No. 1 further explained that its holding

was based on its desire to avoid nullifying 5,506 votes because “[sJuch mass
disenfranchisement should not be proclaimed except for grave constitutional
infirmities,” 245 A.2d at 262. That compelling reason is not present here because
this case does not involve aity attempt to invalidate even a single vote and involves

only prospective relief.

The Pennsylvania Supreme Court in Absentee Ballots No. 1 went on to “study
the objective realities of county-wide canvassing of votes” and noted that the court
below had noted that canvassing absentee ballots in the election districts would
“create chaotic and highly disruptive situations,” concluding that the drafters of the
constitutional provision at issue could not have really meant to require canvassing

in the election districts because it “could only lead to absurd consequences.” 245
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A.2d at 263-264. That was a curious holding in the absence of a well developed
evidentiary record, of which the Court made no mention, and is the type of policy
analysis best left to legislatures, not courts. In any event, the Court’s prediction did
not age well, because within the same year the Legislature did what the Court
thought was too absurd to do and required by statute that absentee ballots be
canvassed in the local election districts. That requirement failed to yield the absurd
consequences that the Court predicted and remained 1in effect for more than 50 years
thereafter. To say the least, it would be very surprising to see the Court apply that
same reasoning to Article VII, Section 14 today.

Finally, the Pennsylvania Supreme Court in Absentee Ballots No. 1 relied

upon and agreed with the reasoning of the Supreme Court of New Jersey in Miller

v. Montclair, 108 A. 131 (N.J. 1919). The relevant New Jersey constitutional

provision, like Article VIIIL, Section 19, contained a permissive and directory grant
of legislative power (despite including the term “shall”). See Miller, 108 A. at 134
(“The legislature shall have power to provide * * * for the return and canvass of their
votes in the election districts in which they respectively reside.”) (quoting former
N.J. Const., art. 2, P1)). The New Jersey Constitution merely granted the New Jersey
legislature a “power” rather than placing a mandatory requirement on the legislature.
In addition, in the Miller case, the challenged statute did not direct the counting of

the votes at 1ssue at any particular location, and the Supreme Court of New Jersey
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acknowledged that “if the constitution means that actual counting should be done in
the election district, the county board may attend there for that purpose.” 108 A. at
134. The analysis of the Miller case was applicable to a permissive constitutional
provision like Former Article VIII, Section 19 was, but is not applicable to a
mandatory provision like Article VII, Section 14, and unlike in Miller, the
Petitioners here are challenging not just the statutes at issues but also the directives
of the Commonwealth Respondents and the practices of the Boards of Elections of
canvassing the absentee ballots at the county board of elections central offices rather

than in the precincts. So not only is Absentee Ballots No. 1 not binding or applicable

with respect to questions under Article VII, Section 14, but also none of its reasoning
is appliable to this case.

Absentee Ballots No. 2, decided on the same day as Absentee Ballots No. 1,

helps make clear why boih cases are inapplicable to this case and clearly

distinguishable. The Pennsylvania Supreme Court in Absentee Ballots No. 2

correctly quoted Article VIII, Section 19 beginning with “The Legislature may ...”
(245 A.2d at 267), which reinforces the point that the reference to “The Legislature

shall ...” in Absentee Ballots No. 1 was just an error. Similar to Absentee Ballots

No. 1, the Court premised its opinion on the “impossibility of the district boards
canvassing the absentee ballots during their ephemeral existence” but at the same

time acknowledged:
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Perhaps the Legislature should amend the election code to provide that
absentee ballots must be mailed at such a time to insure their arriving
at the district election board the day before the date of the election, on
penalty of invalidation of such ballots that arrive later. With machinery
of this kind, the district election boards could efficiently, speedily and
properly handle all absentee ballots on election day so that when the
computation would have been completed, it would include the counting
of the ballots of those who voted by mail, as well as those who voted in
person.

245 A.2d at 266. The Court in Absentee Ballots No. 2 recognized that Article VIII,

Section 19 was “merely directory.” Id. at 267. The Court further premised its

decision on a desire to avoid disenfranchising votes. Id. Like Absentee Ballots No.

1, Absentee Ballots No. 2 is distinguishable because the Court in that case only

interpretated the permissive and directory “may” as it appeared in former Article
VIII, Section 19, and did not address the mandatory and obligatory “shall” in Article
VII, Section 14 and because the Petiioners in this case are not seeking to nullify any
votes or change any election results, and are only seeking prospective relief.

In implementing Act 77, the General Assembly overlooked or ignored the fact
that absentee voting was governed by a specific constitutional provision, Article VII,
Section 14, and not the general constitutional provisions that the Supreme Court
relied upon to uphold the constitutionality of no-excuse mail-in voting in McLinko,

including Article VII, Section 4. See Commonwealth ex rel. Specter v. Vignola, 285

A.2d 869, 872 (Pa. 1971) (“While the Articles and provisions of the Constitution

must be read and construed together, if or when there is any overlapping or any
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apparent ambiguity or real conflict or inconsistency, the specific must prevail over
the general.”). The Court in McLinko said as much:
While it is accurate that Act 77’s provision of universal mail-in voting
provides a way for designated absentee voters to cast their vote without
resorting to the absentee voting provisions of the Election Code, this

current ability to do so does not render Section 14 of Article VII
surplusage.

279 A.3d at 581.
Accordingly, Petitioners have stated meritorious claims upon which relief can
be granted and this Court should overrule Respondents Preliminary Objections

premised upon failure to state a claim.

C. RESPONDENTS CANNOT MEET THEIR BURDEN OF
ESTABLISHING A LACHES DE&XNSE.

Any contention by Respondents that laches!? bars this action lacks merit. the
applicable standards and burden ot proof, as this Court explained in McLinko, 270

A.3d 1243, 1268 (Pa.Cmwiih. 2022), reversed in part, affirmed in part by MclLinko

v. Commonwealth, 275 A.3d 539 (Pa. 2022):

Laches is an equitable defense that can result in the dismissal of an
action where the plaintiff has been dilatory in secking relief and the
delay has prejudiced the defendant. Commonwealth ex rel. Baldwin v.
Richard, 561 Pa. 489, 751 A.2d 647, 651 (Pa. 2000); Smires v. O’Shell,
126 A.3d 383, 393 (Pa.Cmwlth. 2015). A defendant can establish

12 Only the Adams County Board of Elections briefed the laches issue, and the Boards of Election
of Armstrong, Bedford, Bradford Butler, Clarion, Fayette, Summerset, Susquehanna, Tioga and
Warren Counties joined in the briefs of all of the other Respondents, including Adams County
Board of Elections’ laches argument. Contrary to Adams’ County’s inaccurate factual assertion,
the current statutes being challenged have not been in effect for 79 years, but rather were passed

in 2019.
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prejudice from the passage of time by offering evidence that he changed
his position with the expectation that the plaintiff has waived his claim.
Baldwin, 751 A.2d at 651. The question of laches is factual and is
determined by examining the circumstances of each case. Sprague, 550
A.2d at 188.

This Court has further noted that “Because laches is an affirmative defense, the
burden of proof'is on the defendant or respondent to demonstrate unreasonable delay

and prejudice.” Pennsylvania Federation of Dog Clubs v. Commonwealth, 105 A.3d

51, 58 (Pa.Cmwlth. 2014).

It is not clear that laches is ever available as a defense to an action seeking

only prospective relief. See Sprague, 550 A.2d at 184-89 (“We have not been able

to discover any case which holds that laches will bar an attack upon the
constitutionality of a statute as to its future operation.”) (internal citation omitted).

In Democratic Exec. Comm. Of Fla. V. Detzner, 347 F. Supp. 3d 1017, 1025-1026

(N.D. Fla. 2018), the court expiained:

[I]t 1s not clear laches applies when a plaintiff seeks prospective relief
for continuing constitutional violations. See Garza v. Cty. Of Los
Angeles, 918 F.2d 763, 772 (9" Cir. 1990); see also Peter Letterese &
Assocs. Inc., v. World Inst. Of Scientology Enters. Int’l, 533 F.3d 1287,
1321 (11" Cir. 2008) (stating in a copyright case “laches serves as a bar
only to the recovery of retrospective damage, not to prospective
relief”). And laches has not prevented courts in this Circuit from
entering prospective injunctive relief in close temporal proximity to an
election. See, e.g., Ga. Coal. For the People’s Agenda, Inc. v. Deal, 214
F. Supp. 3d 1344, 1345-46 (S.D. Ga. 2016); Common Cause/Ga. V.
Billups, 406 F. Supp. 2d 1326, 1376 (N.D.Ga. 2005); Fla. Democratic
Party v. Detzner, No. 4:16-cv-607, 2016 U.S. Dist. LEXIS 143620,
2016 WL 6090943 at *9-*10 (N.D.Fla. Oct. 16, 2016).
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Especially because Petitioners seek only prospective relief, there is no identifiable
prejudice to the Respondents or anyone else from the fact that Petitioners did not
immediately seek to have the statutes at 1ssue declared void in 2019.

In contrast to Kelly v. Commonwealth, 240 A.3d 1255 (Pa. 2020) (per

curtam), which was cited by Respondent Adams County Board of Elections, the
relief that Petitioners seek here has been specifically tailored to avoid retrospective
relief. In Kelly, the petitioners sought relief that would “invalidate the ballots of the
millions of Pennsylvania voters who utilized the mail-in voting procedures
established by Act 77.” Id. at 1256. Here, Petitioners seek only prospective relief. In
Kelly, in support of applying laches to dismiss the claim, the Pennsylvania Supreme
Court noted and entirely relied upon prejudice in the form of ‘“the
disenfranchisement of millions of Pennsylvania voters,” id., but no such prejudice
would ensue from granting tiie relief that the Petitioners seek here.

Although the petitioners in Kelly also sought prospective relief, the brief
Pennsylvania Supreme Court per curiam opinion made no mention of it and focused
exclusively on retrospective relief when dismissing the case on the grounds of
laches. Id. Moreover, the Pennsylvania Supreme Court has made it clear that per

curiam orders have no stare decisis effect. Commonwealth v. Dickson, 918 A.2d 95,

108 n. 14 (Pa. 2007). Nevertheless, the Adams County Board of Elections attempts

to treat Kelly as if it were binding precedent. The Respondents point to no prior case
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where a per curiam opinion was relied upon in such a manner. The Respondents
similarly point to no precedent for using expenses incurred in returning to a
constitutional method of administering elections as support for a laches defense in
an action challenging laws purporting to implement an unconstitutional approach.
Allowing such a basis for a laches defense would insulate virtually any
unconstitutional or voided law from challenge, as governments frequently incur
costs in dealing with the consequences of having a law declared unconstitutional. It
1s surprising 1f the Adams County Board of Elections is unaware of having returned
and canvassed absentee ballots to the precincts in which the absentee voters resided
for more than 50 years, when that proper praciice ended less than five years ago, but
its brief declares, in defiance of the long track record of a manageable process, that
returning the prior practice would tequire a “seismic overhaul” and would wreak
“chaos” upon counties. See Memorandum in Support of Preliminary Objections of
Respondent Adams County Board of Elections, p.15.13 In any event, any costs or
burdens of returning to a constitutional approach are not costs or burdens of
correcting the unconstitutional approach, but rather are the costs and burdens of

having changed the election laws in disregard of the constitutional requirements for

13 If Respondents had filed an application for summary relief, the facts in support would either
need to be undisputed or supported by undisputed evidence, not mere unsupported and disputed
assertions in pleadings or briefs, and facts in support of preliminary objections must be clear from
the face of the petition or complaint.
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canvassing of absentee ballots. Accordingly, this Court should overrule

Respondents’ Preliminary Objections premised upon a laches defense.

V. CONCLUSION

For all the foregoing reasons, this Court should overrule all of the

Respondents’ Preliminary Objections.

Dated: April 29, 2024 Respectfully submitied,

/s/ Gregory El. Teufel
Gregory H. Teufel
Adam G. Locke
Attorneys for Petitioners
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