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County during the 2024 election. See Complaint at ¶¶ 228–234. Plaintiffs also allege that 

such continuous presence must consist of 1) two election officials; 2) positioned close 

enough to view each person who deposits a ballot; 3) who can observe conduct that might 

be unlawful ballot harvesting. See Complaint at ¶ 231. Nothing in the Arizona statutes or 

the 2023 Secretary of State’s Elections Procedure Manual1 (“2023 EPM”) sets forth such 

requirements. Plaintiffs’ sole authority in support of their position is a criminal 

impersonation statute, A.R.S. § 16-1005(E), which states:  

A person or entity that knowingly solicits the collection of voted or unvoted 
ballots by misrepresenting itself as an election official or as an official ballot 
repository or is found to be serving as a ballot drop off site, other than those 
established and staffed by election officials, is guilty of a class 5 felony.”  
 

(Emphasis added). This criminal statute prevents imposters from impersonating elections 

officials and misrepresenting locations as official ballot drop off sites. It is not a substantive 

civil statute that defines election procedures, and it does not prohibit actual election 

officials from setting up official ballot drop boxes. Yet Plaintiffs ask the Court to construe 

A.R.S. § 16-1005(E) well beyond its intended application to criminal conduct, so as to 

affirmatively dictate elections policy and procedure.  

Plaintiffs argue that A.RS. § 16-1005(E) requires elections officials to be 

continuously present at all drop box locations throughout the election period. Plaintiffs go 

so far as to accuse Yavapai County election officials of committing a class 5 felony because 

they are operating drop boxes that are not continuously monitored in person. See Complaint 

at ¶ 229. 

 
1 The 2023 Elections Procedures Manual is available on the Secretary of State’s website, 
https://apps.azsos.gov/election/files/epm/2023/EPM_20231231_Final_Edits_to_Cal_1_1
1_2024.pdf  
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As explained more fully hereafter, the Court should grant partial summary judgment 

in favor of Yavapai Defendants because (1) Arizona law does not require drop boxes to be 

constantly monitored in person by multiple elections officials and, even if it that were not 

the case, (2) only prosecutors, not Plaintiffs, can enforce criminal statutes, (3) no private 

cause of action exists for Plaintiffs under A.RS. § 16-1005(E), and (4) A.R.S. § 16-1005(E) 

does not set forth election rules and procedures. 

I. Factual Background 

The underlying facts concerning this Motion are undisputed. Yavapai County 

currently has 19 drop boxes located throughout the County. (DSOF ¶ 1). Elections officials 

are not continuously present at drop box locations in Yavapai County. (DSOF ¶ 2). 

However, Yavapai County’s drop boxes are established by county elections officials and 

are under the monitoring and control of County staff. (DSOF ¶ 3).   

II. Standard for Summary Judgment 

Summary judgment is appropriate when the record shows there is no real dispute as 

to any material facts and the moving party is entitled to judgment as a matter of law. See 

Ariz. R. Civ. P. 56(a); Orme Sch. v. Reeves, 166 Ariz. 301, 305 (1990). The party seeking 

judgment has the burden of satisfying this standard and demonstrating both the absence of 

any factual conflict and his or her right to judgment. United Bank v. Allyn, 167 Ariz. 191, 

195 (App. 1990). 

In this case, partial summary judgment should be granted in favor of Yavapai 

Defendants because the Court can conclude as a matter of law that Arizona law does not 

require elections staff to be continuously present at drop box locations. No factual disputes 

exist for trial in this matter and the interpretation of A.R.S. § 16-1005(E) and the 2023 
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EPM is a pure question of law.  

III. Legal Argument 

A. Arizona Law Does Not Require Elections Officials to be Continuously Present 
at Drop Box Locations.  

 
Plaintiffs argue that the phrase “staffed by election officials”, as used in A.RS. § 16-

1005(E), should be understood to mean that drop boxes must be continuously monitored 

in person by election officials. Plaintiffs then go even further, alleging that a drop box only 

qualifies as being “staffed” if there are 1) at least two election officials; 2) positioned close 

enough to view each person who deposits a ballot; 3) who can observe conduct that might 

be unlawful ballot harvesting. See Complaint at ¶ 231. Plaintiffs’ allegation is merely 

Plaintiffs’ preference of how they think the use of drop boxes should be administered.  Such 

an interpretation strains credulity, as it is directly contradicted by the provisions of the 2023 

EPM and unsupported by the plain language of A.RS. § 16-1005(E) which is the sole 

authority upon which Plaintiffs rely. Plaintiffs have neither challenged any of the 

provisions of the 2023 EPM related to drop boxes, nor joined the Arizona Secretary of 

State as a party to this action. 

The statute expressly exempts from criminal impersonation drop boxes that are 

“established and staffed by election officials”. A.RS. § 16-1005(E). In a nutshell, Plaintiffs’ 

entire argument is that the term “staffed” should be understood to mean “requiring the 

continuous presence of election officials”, and that this interpretation should be 

extrapolated to override both the 2023 EPM and established election practices going back 

more than twenty years.   

Judge Napper’s recent decision in Arizona Free Enterprise Club v. Fontes, 
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S1300CV202300872 (Yavapai Cnty. Super. Ct. April 25, 2024, currently on appeal) which 

Plaintiffs filed as Supplemental Authority on April 29, 2024, roundly rejected the argument 

being made by Plaintiffs. That ruling (a copy of which is attached hereto as Exhibit “A”), 

which specifically referenced A.RS. § 16-1005(E), stated as follows: 

[T]he EPM does not require that staffed drop-boxes always be monitored by 
an election worker. For instance, the EPM mandates that a fire suppression 
device be placed inside all ballot drop-boxes, “that are placed outdoors or not 
within the sight of elections officials.” 2023 Elections Procedures Manual 
Sec. I(5) pp. 7. Therefore, the definition of staffed in the EPM clearly does 
not require a drop-box to be indoors or be monitored at all times.   

**** 
The Legislature has delegated to the Secretary [of State] the responsibility 
to “prescribe rules to achieve and maintain the maximum degree of 
correctness, impartiality, uniformity and efficiency on the procedures for 
early voting,” including the “collection of ballots.” A.RS. § 16-452(A). In 
this instance, the Secretary has included as a method of collecting ballots 
the use of drop-boxes that are not always monitored by elections 
officials. 

Arizona Free Enterprise Club, at 5.  The court granted the Secretary of State’s cross-motion 

for summary judgment, holding as follows: 

It is within the Secretary’s discretion to allow counties to choose to use drop-
boxes. The Legislature has not required that these drop-boxes always be 
monitored. The decision to use staffed but unmonitored drop-boxes is within 
the discretion of the Secretary. Accordingly, the Plaintiffs’ Motion for 
Summary Judgment is denied. The cross-Motions for Summary Judgment are 
granted. 

 
Id.  

Based on the foregoing, it is apparent that Judge Napper did not subscribe to the 

narrow definition of “staffed” being asserted by Plaintiffs in this matter. To the contrary, 

the court found that a drop box could be “staffed” even though it was not constantly 

monitored by an election official. Id.   

While Judge Napper’s decision is not binding authority, Yavapai Defendants adopt 
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the above reasoning of Judge Napper and further point out that when it comes to election 

procedures, the legislature knows how to explicitly state when it requires two persons or 

constant monitoring or viewing as it did in A.RS. §§ 16-564(B) (“…two members of the 

election board…” shall accompany a locked ballot box moved in an emergency); 16-

562(A) (“…neither the ballot boxes nor the voting booths shall be hidden from view…”); 

16-564(A) (ballot box shall be exhibited “…in the presence of persons assembled at the 

polling place…”); 16-566(A) (voting booths to be set up “…in clear view of the election 

officers.”); 16-570(B) (voting machines shall be placed “…in the full view of all election 

officers and observers at the polling place.”); and 16-621(A) (damaged ballots shall be 

duplicated “…in the presence of witnesses…”). 

When it comes to drop boxes, however, the legislature clearly omitted any such 

monitoring or viewing requirements. See A.RS. §§ 16-1005(E), 16-558.01 (voter in special 

district mail in election “shall return the elector’s marked ballot to…a designated 

depository site as provided in section 16-411”) and 16-411(D) (“board may designate one 

or more sites for voters to deposit marked ballots until 7:00 p.m. on the day of election.,)2.  

The legislature’s decision to specifically include monitoring and viewing language in 

several ballot box statutes, but not to include similar language in return drop box statutes 

makes Plaintiffs’ interpretation of A.R.S. § 16-1005(E) unsupportable. See Comm. for 

Pres. of Established Neighborhoods v. Riffel, 213 Ariz. 247, 249-50, ¶8 (App. 2006) 

(“[W]e assume that when the legislature uses different language within a statutory scheme, 

it does so with the intent of ascribing different meanings and consequences to that 

 
2 Neither A.R.S. § 16-558.01 nor 16-411 use the word “staffed.” 
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language.”); see also City of Flagstaff v. Mangum, 164 Ariz. 395, 398 (1990) (“Where the 

legislature uses a term within one statute and excludes it from another, the term usually 

will not be read into the provision from which it was excluded.”). 

Such an interpretation is consistent with common sense. Yavapai County drop boxes 

are “staffed” in the sense that election personnel are assigned to perform certain tasks with 

respect to their operation. This understanding is also consistent with the Oxford English 

Dictionary, which defines “staffed” as “[s]upplied or provided with staff; spec. operated 

by staff”. Oxford English Dictionary, s.v. “staffed (adj.), sense 2.b,” July 2023, 

https://doi.org/10.1093/OED/6065965085 [emphasis in the original]. Yavapai County drop 

boxes are “operated by staff”, namely, by county election officials, even if those officials 

are not constantly present at each drop box location. Clearly, the common usage of the term 

“staffed” is broad enough to encompass this reasonable interpretation.  

There is simply no legal basis to support Plaintiffs’ position that Arizona law 

requires the constant presence of election officials at drop box locations. Accordingly, 

Plaintiffs’ drop box claim fails as a matter of law and Yavapai Defendants are entitled to 

summary judgment on that issue.   

B. Only Prosecutors, Not Plaintiffs, Can Enforce A.RS. § 16-1005(E). 

Count XII of Plaintiffs’ Complaint alleges that Yavapai Defendants, through their 

use of drop boxes, are violating A.RS. § 16-1005(E), which is a class 5 felony. See 

Complaint at ¶¶ 228–234. Even if this allegation were true (it is not), it is the province of 

state and county prosecutors, not Plaintiffs, to enforce the provisions of A.RS. § 16-

1005(E). 

Per A.R.S. § 16-1001, Title 16, Chapter 7 (“PENAL PROVISIONS”) defines 
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“crimes involving elections and crimes against the elective franchise, and prescribing 

penalties therefore.” A.R.S. § 16-1021 further states that such crimes shall be enforced by 

the Attorney General, County Attorney or city or town attorney. It is well-established under 

Arizona law that “[t]he duty and discretion to conduct prosecutions for public offenses 

rests with the county attorney” and “[g]enerally, the courts have no power to interfere with 

the discretion of the prosecutor unless he is acting illegally or in excess of his powers.” 

State v. Murphy, 113 Ariz. 416, 418 (1976).  

By bringing an action to purportedly enforce A.RS. § 16-1005(E), Plaintiffs seek to 

usurp the discretion given to prosecutors in deciding how best to enforce Arizona criminal 

statutes. Plaintiffs are essentially asking the Court to act as both prosecution and jury by 

determining that Yavapai election officials are committing a class 5 felony. Prosecutors, 

not Plaintiffs, are the ones authorized under Arizona law to determine whether a violation 

of A.RS. § 16-1005(E) has occurred. Moreover, the Court cannot direct either a county 

attorney or the Attorney General to prosecute a criminal action. See Smith v. Superior 

Court, 101 Ariz. 559 (1967) (superior court did not have jurisdiction to direct attorney 

general to prosecute criminal action dealing with false voter registration.)  

Since the passage of A.R.S. § 16-1005(E) in 2011, Yavapai Defendants are unaware 

of any criminal prosecution of an election official in the State of Arizona for operating a 

drop box that has less than an around-the-clock presence of two election officials 

positioned close enough to view the person dropping off the ballots, as Plaintiffs have 

embellished the word “staffed.” This strongly suggests that the common usage of “staffed”, 

at least among the State’s prosecutors, does not equate with Plaintiff’s extreme 

interpretation of constant monitoring.   
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The discretion to charge alleged criminal behavior is left to prosecutors, not 

Plaintiffs. It is apparent that prosecutors in Arizona have never interpreted A.R.S. § 16-

1005(E) in the manner being urged by Plaintiffs in this case.  

C. A.RS. § 16-1005(E) Provides No Private Cause of Action. 
 

Courts may not infer a private right of action “based on a criminal statute where 

there is no indication whatsoever that the legislature intended to protect any special group 

by creating a private cause of action by a member of that group.” Phoenix Baptist Hosp. & 

Med. Ctr., Inc. v. Aiken, 179 Ariz. 289, 294 (App. 1994) (citation omitted) (statute 

imposing criminal liability upon a spouse who willfully fails to provide necessary medical 

care for the other spouse does not support a civil claim that a spouse’s separate property is 

liable for cost of medical care for other spouse); see also Chabrowski on behalf of ARTBE 

Enterprises, LLC v. Litwin, 2017 WL 2841212 (Dist. Ariz. January 19, 2017) (“Plaintiff 

has not shown, and the Court otherwise does not find, that the Arizona legislature intended 

to protect a special group of people by criminalizing theft in [A.R.S.] § 13-1802. The 

criminal statute therefore does not provide for a private right of action by civil litigants.”). 

There is nothing to indicate that the legislature intended to protect a special group 

when it enacted A.RS. § 16-1005(E). To the contrary, it is obvious that A.RS. § 16-1005(E) 

was enacted to protect the general citizenry of Arizona from those who would impersonate 

election officials or authorized ballot drop off sites. As such, Plaintiffs cannot maintain a 

civil action based on A.RS. § 16-1005(E). Plaintiffs’ drop box claim fails as a matter of 

law because A.RS. § 16-1005(E) does not provide a private cause of action for 

enforcement. 
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D. A.RS. § 16-1005(E) Describes Criminal Misconduct, Not Election Procedures. 

As explained above, A.RS. § 16-1005(E) is a criminal statute. Plaintiffs’ arguments 

are based on it allegedly establishing the parameters for ballot drop boxes for Arizona 

election law generally. Because of its criminal nature, however, it cannot form the basis 

for setting forth substantive election procedures.  

In contrast, the legislature has specifically delegated power to the Secretary of State 

to “prescribe rules to achieve and maintain the maximum degree of correctness, 

impartiality, uniformity and efficiency on the procedures for early voting,” including the 

collection of ballots. A.R.S. § 16-452(A). The authority to establish drop boxes and the 

rules governing doing so are specifically set forth in the 2023 EPM. See 2023 EPM at pgs. 

71-74. Those rules expressly permit the use of drop boxes that are not constantly monitored 

by election officials. Id. Plaintiffs have not challenged the 2023 EPM Procedures. 

There is no conflict between the 2023 EPM and A.R.S. § 16-1005(E). Specifically 

referencing A.R.S. § 16-1005(E), Judge Napper found that “[t]he text of the 2023 EPM 

does not deviate from Arizona statute.” Arizona Free Enterprise Club, at 5. Clearly, the 

2023 EPM sets forth the rules and procedures governing early voting, including drop boxes, 

while A.R.S. § 16-1005(E) provides criminal penalties for those who would misrepresent 

themselves as an election official or as an official ballot drop off site. A.R.S. § 16-1005(E) 

serves an important purpose, but that purpose has nothing to do with affirmatively 

implementing the election rules and procedures governing drop boxes.   

IV. Conclusion 

 For the foregoing reasons, the Court should find as a matter of law that Yavapai 

County election officials are not required to be constantly present at drop box locations. As 
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explained above, Plaintiffs’ position is contradicted by Arizona statute, the 2023 EPM, and 

common sense. The Court should further find that Plaintiffs lack a private cause of action 

to enforce the criminal statute, A.RS. § 16-1005(E), and that its provisions are inapplicable 

to general civil election law and procedures.  

 Accordingly, Yavapai Defendants respectfully request that their Motion for Partial 

Summary Judgment be granted.   

RESPECTFULLY SUBMITTED this 31st day of October, 2024. 

DENNIS M. MCGRANE 
      YAVAPAI COUNTY ATTORNEY 
 
      By:/s/Michael J. Gordon    
                 Thomas M. Stoxen 
                  Michael J. Gordon  
                  Deputy County Attorneys 
 
 
 
 
Copy of the foregoing delivered/  
emailed this 31st day of October, 2024 to: 
 
Honorable Tina R. Ainley 
Division 3 
Yavapai County Superior Court 
120 S. Cortez Street 
Prescott, AZ 86303 
dapaul@courts.az.gov  
 
COPIES of the foregoing mailed/  
emailed this 31st day of  
October, 2024, to: 
 
James K. Rogers 
AMERICA FIRST LEGAL FOUNDATION 
611 Pennsylvania Ave., SE #231 
Washington, D.C. 20003 
James.Rogers@aflegal.org 
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Jennifer J. Wright 
4350 E. Indian School Rd. 
Suite #21-105 
Phoenix, AZ 85018 
jen@jenwesq.com  
Attorneys for Plaintiffs 

D. Andrew Gaona (028414)
Austin C. Yost (034602)
COPPERSMITH BROCKELMAN PLC
2800 North Central Avenue, Suite 1900
Phoenix, Arizona 85004
T: (602) 381-5486
agaona@cblawyers.com
ayost@cblawyers.com 

Lalitha D. Madduri  
Daniel J. Cohen  
Elena Rodriguez Armenta  
ELIAS LAW GROUP LLP  
250 Massachusetts Ave NW, Suite 400 
Washington, D.C. 20001  
T: (202) 968-4330  
lmadduri@elias.law 
dcohen@elias.law 
erodriguezarmenta@elias.law 
Attorneys for Proposed Intervenor-Defendants Arizona Alliance for Retired Americans 
and Voto Latino 

By _/s/Jeanie Mikels_____________________ 
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