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PLEASE TAKE NOTICE, that upon the annexed Affirmation of 

Misha Tseytlin, dated February 18, 2025; the Opinion and Order of the 

Appellate Division, Second Department, dated January 30, 2025, and 

entered in the Office of the Clerk on January 30, 2025 (the “Decision”), 

attached as Exhibit A thereto; the additional Exhibits attached thereto; 

the accompanying Memorandum of Law in Support of Town of Newburgh 

and Town Board of the Town of Newburgh’s (collectively, the “Town”) 

Motion For Leave To Appeal To The New York State Court Of Appeals 

And To Refrain From Issuing Remittitur filed herewith; and upon all the 

pleadings, papers and proceedings heretofore in this action, the Town will 

move this Court, at the Courthouse located at 45 Monroe Place, Brooklyn, 

New York 11201, on Monday, March 3, 2025, at 10:00AM, or as soon 

thereafter as counsel may be heard, see CPLR 5516, for an Order: 

a. Pursuant to CPLR 5602(b)(1), and/or 5713, as well as 

22 NYCRR § 1250.16(d), granting the Town leave to appeal to 

the Court of Appeals from the Decision on the grounds that 

the Questions Presented are significant questions of 

statewide importance that the Court of Appeals has not 

previously addressed;  
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b. Pursuant to 22 NYCRR § 1250.16(c) and/or this Court’s 

inherent authority, withhold this Court’s remittitur from the 

Decision to the Orange County Supreme Court pending this 

Court’s disposition of the Town’s Motion For Leave To Appeal 

To The Court Of Appeals and any review of this appeal by the 

Court of Appeals; and 

c. Granting such other and further relief as the Court deems just 

and proper. 

PLEASE TAKE FURTHER NOTICE, that answering papers, if 

any, are required to be served not later than the return date of this 

motion in accordance with CPLR 2214(b). 
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Dated: February 18, 2025  Respectfully submitted, 

TROUTMAN PEPPER 
LOCKE LLP

MISHA TSEYTLIN

111 S. Wacker Dr., Suite 4100 
Chicago, Illinois 60606 
(608) 999-1240 

Attorneys for Defendants-
Respondents 
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MISHA TSEYTLIN, an attorney duly admitted to practice before 

the courts of the State of New York, hereby affirms, under penalty of 

perjury, as follows: 

1. I am a member of Troutman Pepper Locke, LLP, attorneys for 

Defendants-Respondents Town of Newburgh and Town Board of the 

Town of Newburgh (collectively, the “Town”). 

2. I submit this affirmation in support of the Town’s Motion For 

Leave To Appeal To The New York State Court Of Appeals And To 

Refrain From Issuing Remittitur under CPLR 5602(b)(1) and/or 5713, as 

well as 22 NYCRR § 1250.16(d). 

3. The Town seeks permission to appeal from the Opinion and 

Order of the Appellate Division, Second Department, dated January 30, 

2025, and entered in the Office of the Clerk on January 30, 2025 (the 

“Decision”), which does not finally determine this action.  A true and 

correct copy of the Decision is attached hereto as Exhibit A. 

4. The Town was served the Notice of Entry of the Decision by 

Appellants on January 30, 2025, a true and correct copy of which is 

attached hereto as Exhibit B. 

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



- 3 - 

5. The Court’s Decision reversed the Decision and Order of Hon. 

Maria S. Vazquez-Doles, J.S.C. of the Supreme Court of the State of New 

York, Orange County (“the Supreme Court”), dated November 7, 2024, 

and entered in the office of the Orange County Clerk (“Clerk”) on 

November 8, 2024, in Index No.EF002460/2024, wherein the Supreme 

Court granted the Town’s Motion For Summary Judgment, dismissed the 

Complaint, and ordered that the John R. Lewis Voting Rights Act of New 

York (the “NYVRA”) is stricken in its entirety from further enforcement 

and application to the Town and to any other political subdivision in New 

York, is attached hereto with notice of entry as Exhibit C (the “Order”).  

6. As the Town explains more fully in the accompanying 

Memorandum of Law in Support of Motion For Leave To Appeal To The 

New York State Court Of Appeals And To Refrain From Issuing 

Remittitur filed herewith, the questions of law to be reviewed by the 

Court of Appeals are as follows, 22 NYCRR § 1250.16(d):  

a. Whether the vote-dilution provisions of the NYVRA violate 

the Equal Protection Clauses of the Fourteenth Amendment 

to the U.S. Constitution and the New York Constitution, and 

what implicit elements of the NYVRA inform that conclusion. 
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b. Whether municipalities and their officers have capacity to 

challenge the NYVRA’s vote-dilution provisions, when those 

provisions require them to violate the U.S. Constitution and 

the New York Constitution. 

7. Further, and again as explained more fully in the 

accompanying Memorandum of Law, the Questions Presented should be 

reviewed by the Court of Appeals because they present significant legal 

questions of statewide importance.  22 NYCRR § 1250.16(d). 

WHEREFORE the Town respectfully requests that the Court: 

a. Grant the Town permission to appeal to the Court of Appeals 

the Opinion and Order of the Appellate Division, Second 

Department, dated January 30, 2025, and entered in the 

Office of the Clerk on January 30, 2025, pursuant to 

CPLR 5602(b)(1) and/or 5713, as well as 22 NYCRR 

§ 1250.16(d); and 

b. Grant such other and further relief as the Court deems just 

and proper. 
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Dated: February 18, 2025  Respectfully submitted, 

TROUTMAN PEPPER 
LOCKE LLP

MISHA TSEYTLIN

111 S. Wacker Dr., Suite 4100 
Chicago, Illinois 60606 
(608) 999-1240 

Attorneys for Defendants-
Respondents 
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Supreme Court of the State of New York

Appellate Division: Second Judicial Department
D76388

E/htr

          AD3d          Argued - December 18, 2024

HECTOR D. LASALLE, P.J. 
CHERYL E. CHAMBERS
JANICE A. TAYLOR
DONNA-MARIE E. GOLIA, JJ.
                                                                                      

2024-11753 OPINION & ORDER

Oral Clarke, et al., plaintiffs-appellants,  
v Town of Newburgh, et al., respondents; 
Letitia James, etc., intervenor-appellant.  

(Index No. 2460/24)
                                                                                      

APPEALS, in an action pursuant to Election Law § 17-206, from an order of the

Supreme Court (Maria S. Vazquez-Doles, J.), dated November 7, 2024, and entered in Orange

County.  The order granted the defendants’ motion for summary judgment dismissing the complaint

and directed that the John R. Lewis Voting Rights Act of New York was stricken in its entirety from

further enforcement and application to the defendants and to any other political subdivision in New

York State.

Abrams Fensterman, LLP, White Plains, NY (Robert A. Spolzino, Jeffrey A. Cohen,
David Imamura, Steven Still, and Election Law Clinic at Harvard Law School [Ruth
Greenwood, Nicholas O. Stephanopoulos, Daniel Hessel, and Samuel Jacob Davis,
pro hac vice], of counsel), for plaintiffs-appellants.

Letitia James, Attorney General, New York, NY (Barbara D. Underwood, Judith
Vale, Andrea Trento, Beezly J. Kiernan, Sandra Park, Lindsay McKenzie, and Derek
Borchardt of counsel), intervenor-appellant pro se.

Troutman Pepper Hamilton Sanders LLP, New York, NY (Misha Tseytlin and
Bennet J. Moskowitz of counsel), for respondents.

Campaign Legal Center, Washington, DC (Robert Brent Ferguson of counsel),
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amicus curiae pro se and for amici curiae American Civil Liberties Union of
Southern California and American Civil Liberties Union of Northern California.

NAACP Legal Defense & Educational Fund, Inc., New York, NY (Adam Lioz,
Samuel Spital, Stuart Naifeh, Michael Pernick, and Maia Cole of counsel), amicus
curiae pro se.

 Baker & Hostetler, LLP, New York, NY (Ariana Dindiyal, Robert J. Tucker, Erika
D. Prouty, Rebecca Schrote, and E. Mark Braden of counsel), for amici curiae Town
of Mount Pleasant and Town Board of the Town of Mount Pleasant.

 Holtzman Vogel Baran Torchinsky & Josefiak, PLLC, Buffalo, NY (Joseph Burns
of counsel), for amicus curiae Town of Cheektowaga.

 LASALLE, P.J.

I. Introduction

In addition to setting out the powers of the branches of our government, the

constitutions of the United States and New York State contain provisions protecting the rights of

minorities from the “tyranny of the majority” (John Adams, A Defence of the Constitutions of

Government of the United States of America, Vol. 3, 291 [1788]; see also James Madison, Federalist

No. 10), including provisions guaranteeing citizens equal protection of the laws (see US Const, 14th

Am, § 1; NY Const, art I, § 11).  On this appeal we are asked to decide whether the vote dilution

provisions of the John R. Lewis Voting Rights Act of New York (L 2022, ch 226; hereinafter

NYVRA), intended to ensure that a numerical minority’s voice is not removed from local

government, facially violate the Equal Protection Clause of the Fourteenth Amendment to the United

States Constitution (hereinafter the Equal Protection Clause).1  The defendants in this case, the Town

of Newburgh and the Town Board of the Town of Newburgh (hereinafter the Town Board), lack the

capacity to challenge the constitutionality of the NYVRA except to the extent that it forces them to

1 The defendants contend that the NYVRA also violates the New York State Constitution, which the
Court of Appeals has stated “provides for equivalent equal protection safeguards” (People v Aviles,
28 NY3d 497, 502; see NY Const, art I, § 11).  As the parties do not contend that equal protection
claims under the New York State Constitution should be analyzed differently than the equal
protection claims under the Fourteenth Amendment, the equal protection claim set forth by the
defendants will be analyzed with reference to the Fourteenth Amendment, bearing in mind that the
rationale would also be dispositive of the defendants’ equal protection claim under the New York
State Constitution.  
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violate the Equal Protection Clause.  Since, on this record, the defendants failed to show as a matter

of law that compliance with the NYVRA would force them to violate the Equal Protection Clause,

we reverse the order of the Supreme Court.

II. The Federal Voting Rights Act  

Sixty years ago, Congress enacted the Voting Rights Act of 1965 (hereinafter the

FVRA), pursuant to its authority to enforce the Fifteenth Amendment to the United States

Constitution (see Allen v Milligan, 599 US 1, 41).  Section 5 of the FVRA, which initially was set

to expire after five years, provided that no change in voting procedures in certain jurisdictions

defined by a “coverage formula” set out in section 4 of the FVRA could take effect until it was

approved by the United States Attorney General or a court of three judges (Shelby County v Holder,

570 US 529, 537-538).  Although these sections of the FVRA were repeatedly reauthorized by

Congress, in 2013, the United States Supreme Court struck down section 4 because the coverage

formula was based on data that was more than 40 years old and no longer responsive to current needs

and thus an impermissible burden on the principles of federalism and the equal sovereignty among

the states (see id. at 535, 543-544, 550-557).  Accordingly, section 5 has been rendered

unenforceable until Congress drafts a new coverage formula, which it has not done (see id. at 557). 

However, section 2 of the FVRA, which applies throughout the United States and

concerns vote dilution, remains in effect (see id.).  “In its original form, § 2 closely tracked the

language of the [Fifteenth] Amendment and, as a result, had little independent force.  [The] leading

case on § 2 at the time was City of Mobile v Bolden [(446 US 55)], which involved a claim by black

voters that the City’s at-large election system effectively excluded them from participating in the

election of city commissioners.  The commission had three seats, black voters comprised one-third

of the City’s population, but no black-preferred candidate had ever won election” (Allen v Milligan,

599 US at 10-11 [citations, footnote, and internal quotation marks omitted]).  The Court in City of

Mobile ruled against the plaintiffs, concluding that the Fifteenth Amendment, and thus section  2,

did not “prohibit laws that [were] discriminatory only in effect” (id. at 11; see City of Mobile v

Bolden, 446 US at 61-65).

“Almost immediately after it was decided, Mobile produced an avalanche of criticism,

both in the media and within the civil rights community” (Allen v Milligan, 599 US at 11 [internal

quotation marks omitted]).  “By focusing on discriminatory intent and ignoring disparate effect,
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critics argued, the Court had abrogated the standard used by the courts to determine whether [racial]

discrimination existed” (id. at 12 [internal quotation marks omitted]).  On the other hand,

“mandating racial proportionality in elections was regarded by many as intolerable” (id.).  In 1982,

the impasse was resolved “when Senator Bob Dole proposed a compromise.  Section 2 would

include the effects test that many desired but also a robust disclaimer against proportionality” (id.

at 13 [citation omitted]).     

As amended by Congress in 1982, section 2 provides that the section is violated “if,

based on the totality of the circumstances, it is shown that the political processes leading to

nomination or election in the State or political subdivision are not equally open to participation by

members of a [racial] class of citizens . . . in that its members have less opportunity than other

members of the electorate to participate in the political process and to elect representatives of their

choice.  The extent to which members of a protected class have been elected to office in the State

or political subdivision is one circumstance which may be considered: Provided, That nothing in this

section establishes a right to have members of a protected class elected in numbers equal to their

proportion in the population” (52 USC § 10301[b]).

A violation of section 2 occurs “where an ‘electoral structure operates to minimize

or cancel out’ minority voters’ ‘ability to elect their preferred candidates.’  Such a risk is greatest

‘where minority and majority voters consistently prefer different candidates’ and where minority

voters are submerged in a majority voting population that ‘regularly defeat[s]’ their choices” (Allen

v Milligan, 599 US at 17-18, quoting Thornburg v Gingles, 478 US 30, 48).  In interpreting section

2, the United States Supreme Court developed the Gingles test for deciding section 2 claims.  The

Gingles test “focuses . . . on vote dilution accomplished through cracking or packing, i.e., ‘the

dispersal of [a protected class of voters] into districts in which they constitute an ineffective minority

of voters or from the concentration of [those voters] into districts where they constitute an excessive

majority’” (Abbott v Perez, 585 US 579, 627 n 2 [Sotomoyor, J., dissenting], quoting Thornburg v

Gingles, 478 US at 46 n 11).  

“To succeed in proving a § 2 violation under Gingles, plaintiffs must satisfy three

preconditions.  First, the minority group must be sufficiently large and [geographically] compact to

constitute a majority in a reasonably configured district.  A district will be reasonably configured .

. . if it comports with traditional districting criteria, such as being contiguous and reasonably
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compact.  Second, the minority group must be able to show that it is politically cohesive.  And third,

the minority must be able to demonstrate that the white majority votes sufficiently as a bloc to enable

it . . . to defeat the minority’s preferred candidate.  Finally, a plaintiff who demonstrates the three

preconditions must also show, under the totality of the circumstances, that the political process is

not equally open to minority voters” (Allen v Milligan, 599 US at 18 [citations and internal quotation

marks omitted]).  Factors relevant to this last determination include: “the extent of any history of

official discrimination in the state or political subdivision that touched the right of the members of

the minority group to register, to vote, or otherwise to participate in the democratic process; . . . the

extent to which voting in the elections of the state or political subdivision is racially polarized; . .

. the extent to which the state or political subdivision has used unusually large election districts,

majority vote requirements, anti-single shot provisions, or other voting practices or procedures that

may enhance the opportunity for discrimination against the minority group; . . . if there is a candidate

slating process, whether the members of the minority group have been denied access to that process;

. . . the extent to which members of the minority group in the state or political subdivision bear the

effects of discrimination in such areas as education, employment and health, which hinder their

ability to participate effectively in the political process; . . . whether political campaigns have been

characterized by overt or subtle racial appeals; . . . the extent to which members of the minority

group have been elected to public office in the jurisdiction . . . whether there is a significant lack of

responsiveness on the part of elected officials to the particularized needs of the members of the

minority group[; and] whether the policy underlying the state or political subdivision’s use of such

voting qualification, prerequisite to voting, or standard, practice or procedure is tenuous” (Thornburg

v Gingles, 478 US at 36-37 [internal quotation marks omitted]).  In the 39 years that has followed

Gingles, courts have required the creation of majority-minority districts all over the country (see

Allen v Milligan, 599 US at 19).    

In Voinovich v Quilter (507 US 146), the United States Supreme Court first

considered an “influence-dilution” claim, in which the “complaint . . . is not that black voters have

been deprived of the ability to constitute a majority, but of the possibility of being a sufficiently large

minority to elect their candidate of choice with the assistance of cross-over voters from the white

majority” (id. at 158).  In doing so, the court stated that “[o]f course, the Gingles factors cannot be

applied mechanically and without regard to the nature of the claim.  For example, the first Gingles
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precondition, the requirement that the group be sufficiently large to constitute a majority in a single

district, would have to be modified or eliminated when analyzing the influence-dilution claim we

assume, arguendo, to be actionable today” (id.).  

However, in Bartlett v Strickland (556 US 1), the United States Supreme Court

reached the issue and held that section 2 could not be invoked to require the creation of such

influence or crossover districts (see id. at 6).  Nevertheless, the controlling opinion in Bartlett noted

that “[o]ur holding that § 2 does not require crossover districts does not consider the permissibility

of such districts as a matter of legislative choice or discretion” and that “[s]tates that wish to draw

crossover districts are free to do so where no other prohibition exists” (id. at 23-24 [Kennedy, J.]). 

Federal Circuit Courts of Appeal are split as to whether “coalition claims” are

permitted under section 2 of the FVRA, where members of different races or language-minority

groups claim that they are politically cohesive and that their combined voting strength would

constitute a majority in a reasonably compact district (see Growe v Emison, 507 US 25, 41 [assuming

without deciding that it was permissible for the District Court to combine distinct ethnic and

language minority groups for purposes of assessing compliance with section 2 of the FVRA];

Petteway v Galveston County, 111 F4th 596, 599 [5th Cir] [overruling a prior decision and holding

that section 2 of the FVRA does not authorize coalitions of racial and language minorities to claim

vote dilution in legislative redistricting]; Clerveaux v East Ramapo Centr. Sch. Dist., 984 F3d 213,

323-233 [2d Cir] [finding that the second and third Gingles preconditions were met based on

evidence “that black and Latino residents were politically cohesive and that white residents voted

as a bloc”]).

Recently, the United States Supreme Court rejected arguments made by the State of

Alabama that section 2 of the FVRA “as applied to redistricting is unconstitutional under the

Fifteenth Amendment” and that “the Fifteenth Amendment does not authorize race-based

redistricting as a remedy for § 2 violations” (Allen v Milligan, 599 US at 41).  The Court explained

that “we held over 40 years ago ‘that, even if § 1 of the [Fifteenth] Amendment prohibits only

purposeful discrimination, the prior decisions of this Court foreclose any argument that Congress

may not, pursuant to § 2 [of the Fifteenth Amendment] outlaw voting practices that are

discriminatory in effect,’” and that the VRA’s “‘ban on electoral changes that are discriminatory in

effect . . . is an appropriate method of promoting the purposes of the Fifteenth Amendment’” (id.,
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quoting City of Rome v United States, 446 US 156, 173, 177).  The Court further explained that “for

the last four decades, this Court and the lower federal courts have repeatedly applied the effects test

of § 2 as interpreted in Gingles and, under certain circumstances, have authorized race-based

redistricting as a remedy for state districting maps that violate § 2.  In light of that precedent . . . ,

we are not persuaded by Alabama’s arguments that § 2 as interpreted in Gingles exceeds the

remedial authority of Congress” (id. [citations omitted]). 

III. The NYVRA 

In 2022, the Legislature enacted the NYVRA in order to “[e]ncourage participation

in the elective franchise by all eligible voters to the maximum extent” (Election Law § 17-200[1])

and to “[e]nsure that eligible voters who are members of racial, color, and language-minority groups

shall have an equal opportunity to participate in the political processes of the state of New York, and

especially to exercise the elective franchise” (id. § 17-200[2]).  According to the Governor’s

Approval Memorandum, the act “ensures that the state continues to move toward being a national

leader in voting rights.  As the federal government fails to fulfill its duty to uphold voting rights

across the nation, it is now incumbent upon states to step-up and step-in” (Governor’s Approval

Mem, Bill Jacket, L 2022, ch 226 at 5).  In response to Shelby County v Holder and Congress’s

failure to update the coverage formula, the NYVRA mandates that certain changes in voting laws

in certain covered jurisdictions be precleared by the Civil Rights Bureau of the Office of the New

York State Attorney General or by a designated court (see Election Law §§ 17-204[8]; 17-210). 

Among other things, the NYVRA also contains sections prohibiting voter suppression, intimidation,

deception, and obstruction (see id. §§ 17-206[1]; 17-212). 

As relevant to this action, similar to section 2 of the FVRA, and modeled after very

similar laws enacted in California and Washington (see Cal Elec Code § 14025 et seq.; Wash. Rev.

Code 29A.92.005 et seq.), the NYVRA contains a “[p]rohibition against vote dilution,” which

provides that no political subdivision “shall use any method of election, having the effect of

impairing the ability of members of a protected class to elect candidates of their choice or influence

the outcome of elections, as a result of vote dilution” (Election Law § 17-206[2][a]).2  A “protected

2 For the purposes of demonstrating that vote dilution has occurred, the NYVRA provides that
“evidence shall be weighed and considered as follows: (i) elections conducted prior to the filing of
an action pursuant to this subdivision are more probative than elections conducted after the filing
of the action; (ii) evidence concerning elections for members of the governing body of the political
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class” is defined as “a class of individuals who are members of a race, color, or language-minority

group, including individuals who are members of a minimum reporting category that has ever been

officially recognized by the United States census bureau” (id. § 17-204[5]).  The NYVRA provides

that a violation of the vote dilution provision “shall be established upon a showing that a political

subdivision” used “an at-large method of election” and either “voting patterns of members of the

protected class within the political subdivision are racially polarized,”3 or “under the totality of the

circumstances, the ability of members of the protected class to elect candidates of their choice or

influence the outcome of elections is impaired” (id. § 17-206[2][b][i][A]-[B]).4  The NYVRA also

subdivision are more probative than evidence concerning other elections; (iii) statistical evidence
is more probative than non-statistical evidence; (iv) where there is evidence that more than one
protected class of eligible voters are politically cohesive in the political subdivision, members of
each of those protected classes may be combined; (v) evidence concerning the intent on the part of
the voters, elected officials, or the political subdivision to discriminate against a protected class is
not required; (vi) evidence that voting patterns and election outcomes could be explained by factors
other than racially polarized voting, including but not limited to partisanship, shall not be considered;
(vii) evidence that sub-groups within a protected class have different voting patterns shall not be
considered; (viii) evidence concerning whether members of a protected class are geographically
compact or concentrated shall not be considered, but may be a factor in determining an appropriate
remedy; and (ix) evidence concerning projected changes in population or demographics shall not be
considered, but may be a factor, in determining an appropriate remedy” (Election Law § 206[2][c]). 

3 “Racially polarized voting” is defined as “voting in which there is a divergence in the candidate,
political preferences, or electoral choice of members in a protected class from the candidates, or
electoral choice of the rest of the electorate” (Election Law § 17-204[6]).  

4 In making a “totality of the circumstances” determination, “factors that may be considered shall
include, but not be limited to: (a) the history of discrimination in or affecting the political
subdivision; (b) the extent to which members of the protected class have been elected to office in
the political subdivision; (c) the use of any voting qualification, prerequisite to voting, law,
ordinance, standard, practice, procedure, regulation, or policy that may enhance the dilutive effects
of the election scheme; (d) denying eligible voters or candidates who are members of the protected
class to processes determining which groups of candidates receive access to the ballot, financial
support, or other support in a given election; (e) the extent to which members of the protected class
contribute to political campaigns at lower rates; (f) the extent to which members of a protected class
in the state or political subdivision vote at lower rates than other members of the electorate; (g) the
extent to which members of the protected class are disadvantaged in areas including but not limited
to education, employment, health, criminal justice, housing, land use, or environmental protection;
(h) the extent to which members of the protected class are disadvantaged in other areas which may
hinder their ability to participate effectively in the political process; (i) the use of overt or subtle
racial appeals in political campaigns; (j) a significant lack of responsiveness on the part of elected
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provides that a violation of the vote dilution provision “shall be established upon a showing that a

political subdivision” “used a district-based or alternative method of election and that candidates or

electoral choices preferred by members of the protected class would usually be defeated, and either:

(A) voting patterns of members of the protected class within the political subdivision are racially

polarized; or (B) under the totality of the circumstances, the ability of members of the protected class

to elect candidates of their choice or influence the outcome of elections is impaired” (id. § 17-

206[2][b][ii]).  

“Any aggrieved person” may file an action against a political subdivision pursuant

to Election Law § 17-206(4), and upon a finding of a violation of the vote dilution prohibition, a

court “shall implement appropriate remedies to ensure that voters of race, color, and language-

minority groups have equitable access to fully participate in the electoral process . . . , which may

include (i) a district-based method of election; (ii) an alternative method of election ; (iii) new or

revised districting or redistricting plans; (iv) elimination of staggered elections so that all members

of the governing body are elected on the same date; [or] (v) reasonably increasing the size of the

governing body” (id. § 17-206[5][a][i]-[v]).  “Alternative method of election” is defined as “a

method of electing members to the governing body of a political subdivision using a method other

than at-large or district-based, including, but not limited to, ranked-choice voting5, cumulative

voting6, and limited voting7” (id. § 17-204[3]).  “Coalition claims [are] permitted,” in that

“[m]embers of different protected classes may file an action jointly pursuant to this title in the event

that they demonstrate that the combined voting preferences of the multiple protected classes are

officials to the particularized needs of members of the protected class; and (k) whether the political
subdivision has a compelling policy justification that is substantiated and supported by evidence for
adopting or maintaining the method of election or the voting qualification, prerequisite to voting,
law, ordinance, standard, practice, procedure, regulation, or policy. Nothing in this subdivision shall
preclude any additional factors from being considered, nor shall any specified number of factors be
required in establishing that such a violation has occurred” (id. § 17-206[3]).  

5 Ranked-choice voting is “where a voter ranks candidates in order of preference, and votes are
transferred to lower-ranked candidates who are not elected on first-place votes if a majority is not
reached” (Portugal v Franklin County, 1 Wash 3d 629, 640, 530 P3d 994, 1002). 

6 Cumulative voting is “where a voter receives as many votes as there are candidates to elect, but
may cast multiple votes for a single candidate” (id.). 

7 Limited voting is “where a voter receives fewer votes than there are candidates to elect” (id.).
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polarized against the rest of the electorate” (id. § 17-206[8]).  

Thus, the major differences between the vote dilution provisions of the FVRA and

the NYVRA are that the NYVRA, like the California and Washington statutes, permits “influence”

claims, and does not require the first Gingles precondition, i.e., that the minority group must be

sufficiently large and geographically compact to constitute a majority in a reasonably configured

district (see Cal Elec Code §§ 14027, 14028[c]; Wash. Rev. Code 29A.92.030[5]; Pico

Neighborhood Assn. v City of Santa Monica, 15 Cal 5th 292, 316, 534 P3d 54, 65-66, 312 Cal Rptr

3d 319, 332; Portugal v Franklin County, 1 Wash 3d at 638-640, 530 P3d at 1001-1004).  The

NYVRA, like the California and Washington statutes, also allows for non-district based remedies,

such as ranked-choice voting, cumulative voting, limited voting, and the elimination of staggered

terms (see Election Law §§ 17-204[3]; 17-206[5][a][ii], [iv]; Pico Neighborhood Assn. v City of

Santa Monica, 15 Cal 5th at 317, 534 P3d at 66, 312 Cal Rptr at 333; Portugal v Franklin County,

1 Wash 3d at 640, 530 P3d at 1002).  While the text of Election Law § 17-206(2)(b)(i) suggests that

a vote dilution claim shall be established simply upon a showing that a political subdivision used an

at-large method of election and the voting patterns are racially polarized, the California Supreme

Court, in interpreting a nearly identical provision, concluded that it should not be so-construed,

explaining:

“In plaintiffs' view, proof of racially polarized voting, in itself, establishes
‘dilution’ within the meaning of the CVRA [California Voting Rights Act]. 
They rely on the ‘plain language’ of Elections Code section 14028,
subdivision (a), which provides, “A violation of Section 14027 is established
if it is shown that racially polarized voting occurs in elections for members
of the governing body of the political subdivision . . . .” (Italics added.)
According to plaintiffs, ‘Section 14028 expressly states how a violation of
Section 14027 is shown’—i.e., simply by demonstrating the existence of
racially polarized voting in an at-large jurisdiction.

“When considered in isolation, this single sentence might arguably be
susceptible to plaintiffs’ reading. However, a court construing a statute does
not view a fragment in isolation, but considers the statute as a whole, in
context with related provisions and the overall statutory structure, so that it
may best identify and effectuate the scheme's underlying purpose.  As
plaintiffs concede, and as the legislative history reveals, the CVRA is in many
ways very similar to the VRA.  When we construe ‘dilution’ under the
CVRA, we must therefore be mindful that it is a term of art with a settled
meaning under section 2 of the VRA: ‘The phrase vote dilution itself suggests
a norm with respect to which the fact of dilution may be ascertained.’ (Holder
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v. Hall (1994) 512 U.S. 874, 880 [129 L. Ed. 2d 687, 114 S. Ct. 2581] (plur.
opn. of Kennedy, J.).) To establish vote dilution under the VRA, ‘a court
must find a reasonable alternative practice as a benchmark  against which to
measure the existing voting practice.’ (Holder, at p. 880 . . . (plur. opn. of
Kennedy, J.); id. at p. 887 . . . (conc. opn. of O'Connor, J.) [‘On this, there is
general agreement’]; id. at p. 951 . . . (dis. opn. of Blackmun, J.) [‘There is
widespread agreement’].) So while the existence of racially polarized voting
‘is relevant to a vote dilution claim’ under the VRA (Gingles, supra, 478 U.S.
at p. 55)—and is indeed ‘a key element’ (ibid.)—it is not in itself sufficient.

“We find, for several reasons, the same is true under the CVRA. The
similarities between the two schemes strongly suggest that ‘dilution’ requires
not only a showing that racially polarized voting exists, but also that the
protected class thereby has less ability to elect its preferred candidate or
influence the election’s outcome than it would have if the at-large system had
not been adopted. . . . Although the legislative history materials can be read
in different ways, one committee analysis recognized that the CVRA targets 
racially polarized voting in at-large elections only if it Impairs the Right of
Protected Groups to elect their preferred candidates or influence the outcome
of an election. After all, ‘the very concept of vote dilution implies—and,
indeed, necessitates—the existence of an “undiluted” practice against which
the fact of dilution may be measured.’ (Reno v. Bossier Parish School Bd.
(1997) 520 U.S. 471, 480 [137 L. Ed. 2d 730, 117 S. Ct. 1491].)

“Plaintiffs’ construction would allow a party to prevail based solely on proof
of racially polarized voting that could not be remedied or ameliorated by any
other electoral system. Moreover, such a construction would render the word
‘dilution’ in Elections Code section 14027 surplusage. Accordingly, we agree
with the Court of Appeal that dilution is a separate element under the CVRA.
To establish the dilution element, a plaintiff in a CVRA action must identify
a reasonable alternative voting practice to the existing at-large electoral
system that will ‘serve as the benchmark “undiluted” voting practice.’ (Reno
v. Bossier Parish School Bd., supra, 520 U.S. at p. 480)” (Pico Neighborhood
Assn. v City of Santa Monica, 15 Cal 5th at 314-315, 534 P3d at 64-65, 312
Cal Rptr 3d at 330-331 [citations and internal quotation marks omitted]).   

The plaintiffs in this case interpret the NYVRA as similarly requiring plaintiffs to

demonstrate a reasonable alternative practice before obtaining relief.  

IV. This Action

The Town of Newburgh is a political subdivision in Orange County with a population

of about 32,000.  The Town Board is the Town’s legislative and policy-making authority, and the
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five members of the Town Board8 are chosen through at-large elections, meaning that every

registered voter residing within the Town is eligible to vote for each Town Board member position. 

In March 2024, the plaintiffs commenced this action against the Town and the Town

Board alleging vote dilution in violation of Election Law § 17-206 and seeking a judgment ordering

the implementation of a new method of election for the Town Board that includes either a districting

plan or an alternative method of election.  The complaint alleges that Black and Hispanic

communities comprise approximately 25 percent and 15 percent, respectively, of the Town’s

population, yet every person ever elected to the Town Board has been white.  The defendants moved

for summary judgment dismissing the complaint, arguing that the NYVRA’s vote dilution provisions

violate the Equal Protection Clauses of the Fourteenth Amendment to the United States Constitution

and the New York Constitution or, in the alternative, that the Town’s at-large voting system

complied with the NYVRA .  In opposition, the plaintiff contended, inter alia, that the defendants

lacked the capacity to challenge the constitutionality of the NYVRA. 

The Supreme Court granted the defendants’ motion, concluding that the NYVRA was

facially unconstitutional in violation of the Equal Protection Clause of the Fourteenth Amendment. 

The court also directed that the NYVRA was “stricken in its entirety from further enforcement and

application to these Defendants and to any other political subdivision in the State of New York.” 

The plaintiffs appeal.   The Attorney General of the State of New York (hereinafter the AG) has also

intervened as an appellant (see Executive Law § 71; 22 NYCRR 1250.9[i]).

V. Capacity 

The plaintiffs and the AG contend that the defendants lack the capacity to challenge

the constitutionality of the NYVRA’s vote dilution provisions. 

“Capacity ‘concerns a litigant’s power to appear and bring its grievance before the

court’” (Matter of World Trade Ctr. Lower Manhattan Disaster Site Litig., 30 NY3d 377, 384,

quoting Community Bd. 7 of Borough of Manhattan v Schaffer, 84 NY2d 148, 155).  “[T]he

traditional principle throughout the United States has been that municipalities and other local

governmental corporate entities and their officers lack capacity to mount constitutional challenges

to acts of the State and State legislation. . . . Constitutionally as well as a matter of historical fact,

municipal corporate bodies . . . are merely subdivisions of the State, created by the State for the

8 The Town Board consists of a Town Supervisor and four other members.
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convenient carrying out of the State’s governmental powers and responsibilities as its agents. 

Viewed, therefore, by the courts as purely creatures or agents of the State, it follow[s] that municipal

corporate bodies cannot have the right to contest the actions of their principal or creator affecting

them in their governmental capacity or as representatives of their inhabitants” (City of New York v

State of New York, 86 NY2d 286, 289-290).  This rule has been applied to municipal entities raising

a constitutional challenge in defense of a lawsuit (see Matter of World Trade Ctr. Lower Manhattan

Disaster Site Litig., 30 NY3d at 393; In re World Trade Center Lower Manhattan Disaster Site

Litigation, 892 F3d 108, 109-111 [2d Cir]).  

However, as the Court of Appeals has stated, “[t]he capacity rule is not absolute. . .

. [T]he assertion of some constitutional rights may, by their nature, present special circumstances to

which the general rule must yield.  To date, we have identified a limited number of situations

presenting such special circumstances, such as . . . where a public entity asserts that if it is obligated

to comply with a statute it ‘will by that very compliance be forced to violate a constitutional

proscription’” (Matter of World Trade Ctr. Lower Manhattan Disaster Site Litig., 30 NY3d at 386,

quoting City of New York v State of New York, 86 NY2d at 292 [citations and internal quotation

marks omitted]).  “[T]he exceptions we have recognized to date are narrow.  Under the general rule,

we have barred public entities from challenging a wide variety of state actions, such as, e.g., the

allocation of state funds amongst various localities, the modification of a village-operated hospital’s

operating certificate, the closure of a local jail by the State, special exemptions from local real estate

tax assessments, state land use regulations, and state laws requiring electric voting systems to be

installed at polling places in lieu of lever-operated machines” (id. at 387 [citations omitted]).  

The only exception to the general rule that the defendants invoke is for circumstances

where a municipality’s compliance with a state statute would force it to violate a constitutional

proscription.  Accordingly, to succeed on their constitutional argument, the defendants must establish

that compliance with the NYVRA would force them to violate the Equal Protection Clause (see

Board of Educ. of Mt. Sinai Union Free Sch. Dist. v New York State Teachers Retirement Sys., 60

F3d 106, 112 [2d Cir]; Blakeman v James, 2024 WL 3201671, *14, 2024 US Dist LEXIS 115441,

*36-38 [ED NY, No. 2:24-cv-1655 (NJC) (LGD)]; Merola v Cuomo, 427 F Supp 3d 286, 293 [ND

NY]).  For the reasons discussed below, it cannot be said as a matter of law on this record that

compliance with the NYVRA would force the defendants to violate the Equal Protection Clause.  
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VI. The Equal Protection Clause

“A statute enjoy[s] a strong presumption of constitutionality.  To rebut that

presumption, the party attempting to strike down a statute as facially unconstitutional bears the heavy

burden of proving beyond a reasonable doubt that the statute is in conflict with the Constitution”

(People v Viviani, 36 NY3d 564, 576 [citations and internal quotation marks omitted]).  Courts strike

statutes down “only as a last unavoidable result after every reasonable mode of reconciliation of the

statute with the Constitution has been resorted to, and reconciliation has been found impossible”

(White v Cuomo, 38 NY3d 209, 216 [citation and internal quotation marks omitted]).  A party

making a facial challenge must “demonstrate that ‘in any degree and in every conceivable

application,’ the law suffers wholesale constitutional impairment” (Cohen v State of New York, 94

NY2d 1, 8, quoting McGowan v Burstein, 71 NY2d 729, 733).  “A successful facial challenge means

that the law is ‘invalid in toto–—and therefore incapable of any valid application’” (People v Stuart,

100 NY2d 412, 421, quoting Hoffman Estates v Flipside, Hoffman Estates, Inc., 455 US 489, 494

n 5).  “Facial challenges are disfavored for several reasons.  Claims of facial invalidity often rest on

speculation.  As a consequence, they raise the risk of premature interpretation of statutes on the basis

of factually barebones records.  Facial challenges also run contrary to the fundamental principle of

judicial restraint that courts should neither anticipate a question of constitutional law in advance of

the necessity of deciding it nor formulate a rule of constitutional law broader than is required by the

precise facts to which it is to be applied.  Finally, facial challenges threaten to short circuit the

democratic process by preventing laws embodying the will of the people from being implemented

in a manner consistent with the Constitution. [Courts] must keep in mind that [a] ruling of

unconstitutionality frustrates the intent of the elected representatives of the people” (Washington

State Grange v Washington State Republican Party, 552 US 442, 450-451 [citations and internal

quotation marks omitted]).

While Congress has the authority to enact anti-discrimination laws under section 5

of the Fourteenth Amendment of the United States Constitution and section 2 of the Fifteenth

Amendment of the United States Constitution, the New York State Legislature has the authority to

enact statutes that protect against racial discrimination pursuant to its general police power (see

Executive Law § 290[2]; Roberts v United States Jaycees, 468 US 609, 624; Matter of Holland v

Edwards, 282 App Div 353, 357, affd 307 NY 38), and has “‘broad powers to determine the
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conditions under which the right of suffrage may be exercised’” (Shelby County v Holder, 570 US

at 543, quoting Carrington v Rash, 380 US 89, 91).  However, in exercising that authority, the New

York State Legislature must comply with the Equal Protection Clause of the Fourteenth Amendment. 

The Fourteenth Amendment provides that no state shall “deny to any person within

its jurisdiction the equal protection of the laws” (US Const, 14th Amend, § 1). “Alleged equal

protection violations are primarily evaluated using either a ‘strict scrutiny’ or ‘rational basis’

standard of review” (People v Aviles, 28 NY3d at 502).  “It is well established that when the

government distributes burdens or benefits on the basis of individual racial classifications, that action

is reviewed under strict scrutiny” (Parents Involved in Community Schools v Seattle School Dist. No.

1, 551 US 701, 720).  “‘[A]ll racial classifications [imposed by government] . . . must be analyzed

by a reviewing court under strict scrutiny’” (Johnson v California, 543 US 499, 505, quoting

Adarand Constructors, Inc. v PenÞa, 515 US 200, 227).  “‘[R]acial classifications receive close

scrutiny even when they may be said to burden or benefit the races equally’” (Johnson v California,

543 US at 506, quoting Shaw v Reno, 509 US 630, 651; see Brown v Board of Education, 347 US

483).  The United States Supreme Court has “insisted on strict scrutiny in every context, even for

so-called benign racial classifications, such as race-conscious university admissions policies, race-

based preferences in governmental contracts, and race-based districting intended to improve minority

representation” (Johnson v California, 543 US at 505 [citations and internal quotation marks

omitted]).  

Strict scrutiny “ask[s], first, whether the racial classification is used to further

compelling governmental interests” and “[s]econd, . . . whether the government’s use of race is

narrowly tailored —meaning necessary— to achieve that interest” (Students for Fair Admissions,

Inc. v President and Fellows of Harvard College, 600 US 181, 206-207 [citation and internal

quotation marks omitted]).   If there is no basis for imposing a heightened level of scrutiny, “then

the provision may be sustained if there is a rational basis for its enactment,” meaning that the

governmental action must be “rationally related to [a] legitimate State interest” (Golden v Clark, 76

NY2d 618, 624).

Here, the defendants contend that any change of its at-large electoral system to

comply with the NYVRA would violate the Equal Protection Clause because it would be done with

the express purpose of giving citizens statutorily grouped together by race greater electoral success

than its at-large system, and that the NYVRA, unlike the FVRA, is not narrowly tailored to achieve
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a compelling governmental interest.

Initially, we agree with the plaintiffs and the AG that strict scrutiny does not apply

to all applications of the vote dilution provisions of the NYVRA.  The statute gives rights to

“members of a race, color, or language-minority group” (Election Law § 17-204[5]; see id. § 17-

206[2]) in order to “ensure that voters of race, color, and language-minority groups have equitable

access to fully participate in the electoral process” (id. § 17-206[5][a]).  “[I]t is familiar law that a

statute should be construed so as to avoid doubts concerning its constitutionality” (Matter of Lorie

C., 49 NY2d 161, 171).  Bearing this maxim in mind, we agree with the plaintiffs and the AG that

the statute should be construed as allowing members of all racial groups, including white voters, to

bring vote dilution claims, including when white voters constitute a minority in a political

subdivision, as is the case in certain jurisdictions in New York (see Portugal v Franklin County, 1

Wash 3d at 648, 530 P3d at 1006 [stating that the Washington Voting Rights Act, which similarly

allows “voters who are members of a race, color, or language minority group in the state of

Washington, as this class is referenced and defined in the [FVRA]” (Wash. Rev. Code §

29A.92.010[6]) to bring vote dilution claims, “on its face, . . . requires equal opportunit[ies] for

voters of all races, colors, and language minority groups” (internal quotation marks omitted)];

Sanchez v City of Modesto, 145 Cal App 4th 660, 666, 51 Cal Rptr 3d 821, 826 [stating that the

CVRA, which similarly allows “voters who are members of a race, color, or language minority

group, as this class is referenced and defined in the federal Voting Rights Act of 1965” (Cal Elec

Code § 14026[d]) to bring vote dilution claims, “gives a cause of action to members of any racial

or ethnic group that can establish that its members’ votes are diluted through the combination of

racially polarized voting and an at-large election system” and that “any racial group can experience

the kind of vote dilution the CVRA was designed to combat, including Whites.  Just as non-Whites

in majority-White cities may have a cause of action under the CVRA, so may Whites in majority-

non-White Cities.  Both demographic situations exist in California . . ., and the CVRA applies to

each in exactly the same way”]; see also United States v Brown, 494 F Supp 2d 440, 444 [SD Miss]

[“Section 2 [of the FVRA] provides no less protection to white voters than any other class of

voters”], affd 561 F3d 420 [5th Cir]).  

In upholding the California and Washington vote dilution statutes, courts have held

that they were neither subject to strict scrutiny nor facially in violation of the Equal Protection

Clause.  In Sanchez v City of Modesto (145 Cal App 4th at 666, 51 Cal Rptr 3d at 826), the
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California Court of Appeal for the Fifth Appellate District explained: “The CVRA is race neutral. 

It does not favor any race over others or allocate burdens or benefits to any groups on the basis of

race.  It simply gives a cause of action to members of any racial or ethnic group that can establish

that its members’ votes are diluted through the combination of racially polarized voting and an at-

large election system . . . . In this respect, it is similar to other long-standing statutes that create

causes of action for racial discrimination, such as the federal Civil Rights Act or California’s Fair

Employment and Housing Act.”  The court further noted that the defendants’ argument “collapses

as soon as it is applied to the FVRA. . . . [S]ection 2 of the FVRA does not require a showing of

intentional discrimination.  No court has ever suggested, to our knowledge, that strict scrutiny

applies to section 2 of the FVRA and that it would fail for this reason” (Sanchez 145 Cal App 4th

at 682, 51 Cal Rptr 3d at 839).  Similarly, in Higginson v Becerra (786 Fed Appx 705), the United

States Court of Appeals for the Ninth Circuit affirmed the dismissal of a complaint brought by a

resident of the City of Poway who alleged that he resided in a racially gerrymandered electoral

district because of the CVRA, explaining that the complaint “does not allege that the City or the

CVRA distribute[d] burdens or benefits on the basis of individual racial classifications.  Although

a finding of racially polarized voting triggers the application of the CVRA, it is well settled that

governments may adopt measures designed ‘to eliminate racial disparities through race-neutral

means’” (id. at 706-707, quoting Texas Dept. of Housing and Comunity Affairs v Inclusive

Communities Project, Inc., 576 US 519, 545 [citation and internal quotation marks omitted]).  The

United States Supreme Court denied certiorari (see Higginson v Becerra, 140 S Ct 2807).  Finally,

in Portugal v Franklin County (Wash 3d at 658, 530 P3d at 1011), the Supreme Court of

Washington held that the Washington Voting Rights Act (hereinafter WVRA) “on its face does not

classify voters on the basis of race, nor does it deprive anyone of the fundamental right to vote. 

Instead, the WVRA mandates equal voting opportunities for members of every race, color, and

language minority group,” thus triggering rational basis review and not strict scrutiny (see Coads v

Nassau County, __ Misc 3d __, 2024 NY Slip Op 24314 [Sup Ct, Nassau County] [concluding that

the vote dilution provisions of the NYVRA do not facially violate the Equal Protection Clause]).  

It is true that “[u]nder the Equal Protection Clause, districting maps that sort voters

on the basis of race are by their very nature odious” and “cannot be upheld unless they are narrowly

tailored to achieving a compelling state interest” (Wisconsin Legislature v Wisconsin Elections

Comm’n, 595 US 398, 401 [internal quotation marks omitted]).  “‘Racial gerrymandering, even for
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remedial purposes, may balkanize us into competing racial factions; it threatens to carry us further

from the goal of a political system in which race no longer matters—a goal that the Fourteenth and

Fifteenth Amendments embody, and to which the Nation continues to aspire’” (Bartlett v Strickland,

556 US at 21, quoting Shaw v Reno, 509 US at 657).  “When the State assigns voters on the basis

of race, it engages in the offensive and demeaning assumption that voters of a particular race,

because of their race, ‘think alike, share the same political interests, and will prefer the same

candidates at the polls’” (Miller v Johnson, 515 US 900, 911-912, quoting Shaw v Reno, 509 US at

647).  “The message that such districting sends to elected representatives is equally pernicious. 

When a district obviously is created solely to effectuate the perceived common interests of one racial

group, elected officials are more likely to believe that their primary obligation is to represent only

the members of that group, rather than their constituency as a whole” (Shaw v Reno, 509 US at 648). 

The United States Supreme Court has “assumed” that complying with section 2 of the FVRA is a

compelling interest, but also held that “when a State invokes § 2 to justify race-based districting, ‘it

must show (to meet the narrow tailoring requirement) that it had a strong basis in evidence for

concluding that the statute required its action’” (Wisconsin Legislature v Wisconsin Elections

Comm’n, 595 US at 402 [internal quotation marks omitted], quoting Cooper v Harris, 581 US 285,

292; see Bush v Vera, 517 US 952, 979-982; Shaw v Hunt, 517 US 899, 908-918; Miller v Johnson,

515 US at 921).

However, race-based districting is only one of the possible remedies under the

NYVRA; the NYVRA also contemplates remedies that do not sort voters based on race, such as

ranked-choice voting, cumulative voting, limited voting, and the elimination of staggered terms (see

Election Law §§ 17-204[3]; 17-206[5][a][ii],[iv];  Collins v City of Norfolk, Va., 883 F2d 1232, 1236

[4th Cir] [noting that the potential for vote dilution in an at-large system “may be enhanced by

staggered terms”]; Theodore S. Arrington & Gerald L. Ingalls, The limited vote alternative to

affirmative districting, 17 Political Geography 6, 701-728 [August 1998] [presenting evidence that

the number of minority candidates and their chance of winning increased when limited voting

replaced simple at-large systems]).  Even if a district-based system is used as a remedy, strict

scrutiny would only apply if race is the “‘predominant factor in drawing district lines’” (Allen v

Milligan, 599 US at 31 [Opinion of Roberts, C.J., joined by Justices Sotomayor, Kagan, and

Jackson] [concluding that a remedial map drawn to remedy a violation of section 2 of the FVRA was

not subject to strict scrutiny because the plaintiffs’ expert mapmaker testified that although race was
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a consideration, it did not predominate over other factors in drawing district lines], quoting Cooper

v Harris, 581 US at 291; see Bethune-Hill v Virginia State Bd. of Elections, 580 US 178, 189-190

[race may predominate even when a reapportionment plan respects traditional districting principles

if race-neutral considerations came into play only after the race-based decision had been made, or

if race for its own sake is the overriding reason for choosing one map over others]; Miller v Johnson,

515 US at 916 [although redistricting legislatures will almost always be aware of racial

demographics, it does not follow from that that race predominates in the redistricting process]; Pico

Neighborhood Assn. v City of Santa Monica, 15 Cal 5th at 323, 534 P3d at 70, 312 Cal Rptr 3d at

337 [rejecting a contention that a majority-minority requirement—or something close to it in the

form of a near-majority requirement—was necessary to avoid difficult constitutional questions under

the Equal Protection Clause, and noting that “nothing in the CVRA requires a municipality or a court

to select a district-based remedy or, even if it chooses to do so, to draw district lines, as the City

contends, based ‘principally on race’” rather than other statutorily-prescribed redistricting factors]). 

As the California Court of Appeal for the Fifth Appellate District explained in

rejecting a facial challenge to the CVRA: “The city may . . . use similar arguments to attempt to

show as-applied invalidity later if liability is proven and a specific application or remedy is

considered that warrants the attempt.  For example, if the court entertains a remedy that uses race,

such as a district-based election system in which race is a factor in establishing district boundaries,

defendants may again assert the meaty constitutional issues they have raised here.  In doing so, at that

time they can ask the court to decide whether the particular application or remedy is discriminatory”

(Sanchez v City of Modesto, 145 Cal App 4th at 665, 51 Cal Rptr 3d at 825-826).  The State of

Washington’s highest court has made a similar determination (see Portugal v Franklin County, 1

Wash 3d at 659, 530 P3d at 1012 [“Without a doubt, the WVRA could be applied in an

unconstitutional manner, and it is subject to as-applied challenges.  However, . . . the WVRA, on its

face, does not require unconstitutional actions”]). 

Further, we conclude that the NYVRA need not contain the first Gingles

precondition, that the “minority group . . . be sufficiently large and [geographically] compact to

constitute a majority in a reasonably configured district” (Allen v Milligan, 599 US at 18 [internal

quotation marks omitted]), to survive a facial challenge to its constitutionality under the Equal

Protection Clause.  The United States Supreme Court has never said that the Gingles test was

required by the constitution, as opposed to resulting from a statutory interpretation of section 2 of
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the FVRA (see Portugal v Franklin County, 1 Wash 3d at 659, 530 P3d at 1011-1012).  The only

time the Fourteenth Amendment is mentioned in the majority opinion in Gingles is in the

background section where the court noted that the plaintiffs’ lawsuit challenged the subject districts

as violating the Fourteenth and Fifteenth Amendments in addition to violating section 2 of the FVRA

(see Thornburg v Gingles, 478 US at 35).  The reason that the United States Supreme Court included

the first Gingles precondition was because of its conclusion that if the minority group were unable

to demonstrate that it was sufficiently large and geographically compact to constitute a majority in

a single-member district, “the multi-member form of the district [could not] be responsible for

minority voters’ inability to elect its candidates” (id. at 50).  Gingles was not contemplating

influence districts or remedies such as ranked-choice voting, cumulative voting, limited voting, or

the elimination of staggered terms.  As the United States Supreme Court noted in Voinovich v

Quilter (507 US at 158),“[o]f course, the Gingles factors cannot be applied mechanically and without

regard to the nature of the claim.”  Since the NYVRA specifically allows for remedies that might

allow for minorities to elect their candidates of choice or influence the outcome of elections without

their constituting a majority in a single-member district, it was rational for the New York Legislature

to not include the first Gingles precondition as a precondition to liability under the NYVRA (see

Portugal v Franklin County, 1 Wash 3d at 640-641, 530 P3d at 1003 [“Because the WVRA

contemplates a broader range of remedies than Section 2, a WVRA plaintiff can state a redressable

injury under a broader range of circumstances than a Section 2 plaintiff.”]; Pico Neighborhood Assn.

v City of Santa Monica, 15 Cal 5th at 317, 534 P3d at 66, 312 Cal Rptr 3d at 332  [“It would make

little sense to require CVRA plaintiffs to show that the protected class could constitute a majority

of a hypothetical district, given that the CVRA is not limited to ability-to-elect claims nor are its

remedies limited to district elections.”]; Sanchez v City of Modesto, 145 Cal App 4th at 670, 51 Cal

Rptr 3d at 829).

Further, while the text of the NYVRA is unlike the FVRA in that it does not require

the plaintiff in every vote dilution case to show that “under the ‘totality of the circumstances,’. . . the

political process is not ‘equally open’ to minority voters” (Allen v Milligan, 599 US at 18, quoting

Thornburg v Gingles, 478 US at 45-46; see 52 USC § 10301), in order to obtain a remedy under the

NYVRA, a plaintiff still must show that “vote dilution” has occurred (Election Law § 17-206[2][a]),

and that there is an alternative practice that would allow the minority group to “have equitable access

to fully participate in the electoral process” (id. § 17-206[5][a]; see Pico Neighborhood Assn. v City
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of Santa Monica, 15 Cal 5th at 314-315, 534 P3d at 64-65, 312 Cal Rptr 3d at 330-331).  Thus, the

NYVRA does not significantly differ from the FVRA in this respect.    

Finally, even if it were unconstitutional to apply the NYVRA in situations where the

Gingles test has not been satisfied, the NYVRA could still be constitutionally applied in situations

where the Gingles test has been satisfied.  All parties agree that the FVRA as interpreted by Gingles

is constitutional (see Allen v Milligan, 599 US at 41).  Here, the plaintiffs contend that the evidence

they submitted in opposition to the defendants’ motion demonstrates that each element of the

Gingles test has been satisfied.     

Accordingly, the defendants failed to establish as a matter of law that compliance with

the vote dilution provisions of the NYVRA would force them to violate the Equal Protection Clause.

VII. The Provisions of the NYVRA Other Than the Vote Dilution Provisions

Although the parties in this case only made arguments regarding the vote dilution

provisions of the NYVRA, the Supreme Court’s order directed that the NYVRA was “stricken in

its entirety from further enforcement and application to these Defendants and to any other political

subdivision in the State of New York.”  As noted above, the NYVRA contains other provisions, not

at issue in this action, mandating preclearance of certain changes in voting laws and prohibiting voter

suppression, intimidation, deception, and obstruction (see Election Law §§ 17-206[1]; 17-210; 17-

212).  The NYVRA also contains a severability clause stating that “[i]f any provision of this title or

its application to any person, political subdivision, or circumstance is held invalid, the invalidity

shall not affect other provisions or applications of this title which can be given effect without the

invalid provision or application” (id. § 17-222; see Town of Islip v Caviglia, 141 AD2d 148, 167-

168).  As the defendants do not dispute, even if the vote dilution provisions of the NYVRA did

violate the Equal Protection Clause, the Supreme Court had no authority to invalidate the remaining

portions of the NYVRA (see T.D. New York State Off. of Mental Health, 91 NY2d 860, 862; Matter

of Hearst Corp. v Clyne, 50 NY2d 707, 713).  The Supreme Court also had no authority to bind

entities that are not parties to this action or to bind courts in other judicial districts deciding actions

brought pursuant to the NYVRA (see D’Alessandro v Carro, 123 AD3d 1, 6; Riverside Capital

Advisors, Inc. v First Secured Capital Corp., 28 AD3d 457, 460). 

VIII. The Defendants’ Alternative Ground for Summary Judgment

In the Supreme Court, the defendants alternatively argued that they were entitled to

summary judgment on the ground that the Town’s at-large voting system complied with the
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NYVRA.  However, on appeal, the defendants do not mention this argument or advance it as an

alternative ground for affirmance (cf. Parochial Bus Sys. v Board of Educ. of City of N.Y., 60 NY2d

539, 545-546; Olden Group, LLC v 2890 Review Equity, LLC, 209 AD3d 748, 750).

IX. Conclusion

Accordingly, the order is reversed, on the law, and the defendants’ motion for

summary judgment dismissing the complaint is denied.  

CHAMBERS, TAYLOR and GOLIA, JJ., concur.

ORDERED that the order is reversed, on the law, with one bill of costs payable by
the defendants to the plaintiffs, and the defendants’ motion for summary judgment dismissing the
complaint is denied. 

ENTER: 

Darrell M. Joseph
Clerk of the Court
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DONNA-MARIE E. GOLIA, JJ.
                                                                                      

2024-11753 OPINION & ORDER

Oral Clarke, et al., plaintiffs-appellants,  
v Town of Newburgh, et al., respondents; 
Letitia James, etc., intervenor-appellant.  

(Index No. 2460/24)
                                                                                      

APPEALS, in an action pursuant to Election Law § 17-206, from an order of the

Supreme Court (Maria S. Vazquez-Doles, J.), dated November 7, 2024, and entered in Orange

County.  The order granted the defendants’ motion for summary judgment dismissing the complaint

and directed that the John R. Lewis Voting Rights Act of New York was stricken in its entirety from

further enforcement and application to the defendants and to any other political subdivision in New

York State.

Abrams Fensterman, LLP, White Plains, NY (Robert A. Spolzino, Jeffrey A. Cohen,
David Imamura, Steven Still, and Election Law Clinic at Harvard Law School [Ruth
Greenwood, Nicholas O. Stephanopoulos, Daniel Hessel, and Samuel Jacob Davis,
pro hac vice], of counsel), for plaintiffs-appellants.

Letitia James, Attorney General, New York, NY (Barbara D. Underwood, Judith
Vale, Andrea Trento, Beezly J. Kiernan, Sandra Park, Lindsay McKenzie, and Derek
Borchardt of counsel), intervenor-appellant pro se.

Troutman Pepper Hamilton Sanders LLP, New York, NY (Misha Tseytlin and
Bennet J. Moskowitz of counsel), for respondents.

Campaign Legal Center, Washington, DC (Robert Brent Ferguson of counsel),
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amicus curiae pro se and for amici curiae American Civil Liberties Union of
Southern California and American Civil Liberties Union of Northern California.

NAACP Legal Defense & Educational Fund, Inc., New York, NY (Adam Lioz,
Samuel Spital, Stuart Naifeh, Michael Pernick, and Maia Cole of counsel), amicus
curiae pro se.

 Baker & Hostetler, LLP, New York, NY (Ariana Dindiyal, Robert J. Tucker, Erika
D. Prouty, Rebecca Schrote, and E. Mark Braden of counsel), for amici curiae Town
of Mount Pleasant and Town Board of the Town of Mount Pleasant.

 Holtzman Vogel Baran Torchinsky & Josefiak, PLLC, Buffalo, NY (Joseph Burns
of counsel), for amicus curiae Town of Cheektowaga.

 LASALLE, P.J.

I. Introduction

In addition to setting out the powers of the branches of our government, the

constitutions of the United States and New York State contain provisions protecting the rights of

minorities from the “tyranny of the majority” (John Adams, A Defence of the Constitutions of

Government of the United States of America, Vol. 3, 291 [1788]; see also James Madison, Federalist

No. 10), including provisions guaranteeing citizens equal protection of the laws (see US Const, 14th

Am, § 1; NY Const, art I, § 11).  On this appeal we are asked to decide whether the vote dilution

provisions of the John R. Lewis Voting Rights Act of New York (L 2022, ch 226; hereinafter

NYVRA), intended to ensure that a numerical minority’s voice is not removed from local

government, facially violate the Equal Protection Clause of the Fourteenth Amendment to the United

States Constitution (hereinafter the Equal Protection Clause).1  The defendants in this case, the Town

of Newburgh and the Town Board of the Town of Newburgh (hereinafter the Town Board), lack the

capacity to challenge the constitutionality of the NYVRA except to the extent that it forces them to

1 The defendants contend that the NYVRA also violates the New York State Constitution, which the
Court of Appeals has stated “provides for equivalent equal protection safeguards” (People v Aviles,
28 NY3d 497, 502; see NY Const, art I, § 11).  As the parties do not contend that equal protection
claims under the New York State Constitution should be analyzed differently than the equal
protection claims under the Fourteenth Amendment, the equal protection claim set forth by the
defendants will be analyzed with reference to the Fourteenth Amendment, bearing in mind that the
rationale would also be dispositive of the defendants’ equal protection claim under the New York
State Constitution.  
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violate the Equal Protection Clause.  Since, on this record, the defendants failed to show as a matter

of law that compliance with the NYVRA would force them to violate the Equal Protection Clause,

we reverse the order of the Supreme Court.

II. The Federal Voting Rights Act  

Sixty years ago, Congress enacted the Voting Rights Act of 1965 (hereinafter the

FVRA), pursuant to its authority to enforce the Fifteenth Amendment to the United States

Constitution (see Allen v Milligan, 599 US 1, 41).  Section 5 of the FVRA, which initially was set

to expire after five years, provided that no change in voting procedures in certain jurisdictions

defined by a “coverage formula” set out in section 4 of the FVRA could take effect until it was

approved by the United States Attorney General or a court of three judges (Shelby County v Holder,

570 US 529, 537-538).  Although these sections of the FVRA were repeatedly reauthorized by

Congress, in 2013, the United States Supreme Court struck down section 4 because the coverage

formula was based on data that was more than 40 years old and no longer responsive to current needs

and thus an impermissible burden on the principles of federalism and the equal sovereignty among

the states (see id. at 535, 543-544, 550-557).  Accordingly, section 5 has been rendered

unenforceable until Congress drafts a new coverage formula, which it has not done (see id. at 557). 

However, section 2 of the FVRA, which applies throughout the United States and

concerns vote dilution, remains in effect (see id.).  “In its original form, § 2 closely tracked the

language of the [Fifteenth] Amendment and, as a result, had little independent force.  [The] leading

case on § 2 at the time was City of Mobile v Bolden [(446 US 55)], which involved a claim by black

voters that the City’s at-large election system effectively excluded them from participating in the

election of city commissioners.  The commission had three seats, black voters comprised one-third

of the City’s population, but no black-preferred candidate had ever won election” (Allen v Milligan,

599 US at 10-11 [citations, footnote, and internal quotation marks omitted]).  The Court in City of

Mobile ruled against the plaintiffs, concluding that the Fifteenth Amendment, and thus section  2,

did not “prohibit laws that [were] discriminatory only in effect” (id. at 11; see City of Mobile v

Bolden, 446 US at 61-65).

“Almost immediately after it was decided, Mobile produced an avalanche of criticism,

both in the media and within the civil rights community” (Allen v Milligan, 599 US at 11 [internal

quotation marks omitted]).  “By focusing on discriminatory intent and ignoring disparate effect,
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critics argued, the Court had abrogated the standard used by the courts to determine whether [racial]

discrimination existed” (id. at 12 [internal quotation marks omitted]).  On the other hand,

“mandating racial proportionality in elections was regarded by many as intolerable” (id.).  In 1982,

the impasse was resolved “when Senator Bob Dole proposed a compromise.  Section 2 would

include the effects test that many desired but also a robust disclaimer against proportionality” (id.

at 13 [citation omitted]).     

As amended by Congress in 1982, section 2 provides that the section is violated “if,

based on the totality of the circumstances, it is shown that the political processes leading to

nomination or election in the State or political subdivision are not equally open to participation by

members of a [racial] class of citizens . . . in that its members have less opportunity than other

members of the electorate to participate in the political process and to elect representatives of their

choice.  The extent to which members of a protected class have been elected to office in the State

or political subdivision is one circumstance which may be considered: Provided, That nothing in this

section establishes a right to have members of a protected class elected in numbers equal to their

proportion in the population” (52 USC § 10301[b]).

A violation of section 2 occurs “where an ‘electoral structure operates to minimize

or cancel out’ minority voters’ ‘ability to elect their preferred candidates.’  Such a risk is greatest

‘where minority and majority voters consistently prefer different candidates’ and where minority

voters are submerged in a majority voting population that ‘regularly defeat[s]’ their choices” (Allen

v Milligan, 599 US at 17-18, quoting Thornburg v Gingles, 478 US 30, 48).  In interpreting section

2, the United States Supreme Court developed the Gingles test for deciding section 2 claims.  The

Gingles test “focuses . . . on vote dilution accomplished through cracking or packing, i.e., ‘the

dispersal of [a protected class of voters] into districts in which they constitute an ineffective minority

of voters or from the concentration of [those voters] into districts where they constitute an excessive

majority’” (Abbott v Perez, 585 US 579, 627 n 2 [Sotomoyor, J., dissenting], quoting Thornburg v

Gingles, 478 US at 46 n 11).  

“To succeed in proving a § 2 violation under Gingles, plaintiffs must satisfy three

preconditions.  First, the minority group must be sufficiently large and [geographically] compact to

constitute a majority in a reasonably configured district.  A district will be reasonably configured .

. . if it comports with traditional districting criteria, such as being contiguous and reasonably
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compact.  Second, the minority group must be able to show that it is politically cohesive.  And third,

the minority must be able to demonstrate that the white majority votes sufficiently as a bloc to enable

it . . . to defeat the minority’s preferred candidate.  Finally, a plaintiff who demonstrates the three

preconditions must also show, under the totality of the circumstances, that the political process is

not equally open to minority voters” (Allen v Milligan, 599 US at 18 [citations and internal quotation

marks omitted]).  Factors relevant to this last determination include: “the extent of any history of

official discrimination in the state or political subdivision that touched the right of the members of

the minority group to register, to vote, or otherwise to participate in the democratic process; . . . the

extent to which voting in the elections of the state or political subdivision is racially polarized; . .

. the extent to which the state or political subdivision has used unusually large election districts,

majority vote requirements, anti-single shot provisions, or other voting practices or procedures that

may enhance the opportunity for discrimination against the minority group; . . . if there is a candidate

slating process, whether the members of the minority group have been denied access to that process;

. . . the extent to which members of the minority group in the state or political subdivision bear the

effects of discrimination in such areas as education, employment and health, which hinder their

ability to participate effectively in the political process; . . . whether political campaigns have been

characterized by overt or subtle racial appeals; . . . the extent to which members of the minority

group have been elected to public office in the jurisdiction . . . whether there is a significant lack of

responsiveness on the part of elected officials to the particularized needs of the members of the

minority group[; and] whether the policy underlying the state or political subdivision’s use of such

voting qualification, prerequisite to voting, or standard, practice or procedure is tenuous” (Thornburg

v Gingles, 478 US at 36-37 [internal quotation marks omitted]).  In the 39 years that has followed

Gingles, courts have required the creation of majority-minority districts all over the country (see

Allen v Milligan, 599 US at 19).    

In Voinovich v Quilter (507 US 146), the United States Supreme Court first

considered an “influence-dilution” claim, in which the “complaint . . . is not that black voters have

been deprived of the ability to constitute a majority, but of the possibility of being a sufficiently large

minority to elect their candidate of choice with the assistance of cross-over voters from the white

majority” (id. at 158).  In doing so, the court stated that “[o]f course, the Gingles factors cannot be

applied mechanically and without regard to the nature of the claim.  For example, the first Gingles
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precondition, the requirement that the group be sufficiently large to constitute a majority in a single

district, would have to be modified or eliminated when analyzing the influence-dilution claim we

assume, arguendo, to be actionable today” (id.).  

However, in Bartlett v Strickland (556 US 1), the United States Supreme Court

reached the issue and held that section 2 could not be invoked to require the creation of such

influence or crossover districts (see id. at 6).  Nevertheless, the controlling opinion in Bartlett noted

that “[o]ur holding that § 2 does not require crossover districts does not consider the permissibility

of such districts as a matter of legislative choice or discretion” and that “[s]tates that wish to draw

crossover districts are free to do so where no other prohibition exists” (id. at 23-24 [Kennedy, J.]). 

Federal Circuit Courts of Appeal are split as to whether “coalition claims” are

permitted under section 2 of the FVRA, where members of different races or language-minority

groups claim that they are politically cohesive and that their combined voting strength would

constitute a majority in a reasonably compact district (see Growe v Emison, 507 US 25, 41 [assuming

without deciding that it was permissible for the District Court to combine distinct ethnic and

language minority groups for purposes of assessing compliance with section 2 of the FVRA];

Petteway v Galveston County, 111 F4th 596, 599 [5th Cir] [overruling a prior decision and holding

that section 2 of the FVRA does not authorize coalitions of racial and language minorities to claim

vote dilution in legislative redistricting]; Clerveaux v East Ramapo Centr. Sch. Dist., 984 F3d 213,

323-233 [2d Cir] [finding that the second and third Gingles preconditions were met based on

evidence “that black and Latino residents were politically cohesive and that white residents voted

as a bloc”]).

Recently, the United States Supreme Court rejected arguments made by the State of

Alabama that section 2 of the FVRA “as applied to redistricting is unconstitutional under the

Fifteenth Amendment” and that “the Fifteenth Amendment does not authorize race-based

redistricting as a remedy for § 2 violations” (Allen v Milligan, 599 US at 41).  The Court explained

that “we held over 40 years ago ‘that, even if § 1 of the [Fifteenth] Amendment prohibits only

purposeful discrimination, the prior decisions of this Court foreclose any argument that Congress

may not, pursuant to § 2 [of the Fifteenth Amendment] outlaw voting practices that are

discriminatory in effect,’” and that the VRA’s “‘ban on electoral changes that are discriminatory in

effect . . . is an appropriate method of promoting the purposes of the Fifteenth Amendment’” (id.,
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quoting City of Rome v United States, 446 US 156, 173, 177).  The Court further explained that “for

the last four decades, this Court and the lower federal courts have repeatedly applied the effects test

of § 2 as interpreted in Gingles and, under certain circumstances, have authorized race-based

redistricting as a remedy for state districting maps that violate § 2.  In light of that precedent . . . ,

we are not persuaded by Alabama’s arguments that § 2 as interpreted in Gingles exceeds the

remedial authority of Congress” (id. [citations omitted]). 

III. The NYVRA 

In 2022, the Legislature enacted the NYVRA in order to “[e]ncourage participation

in the elective franchise by all eligible voters to the maximum extent” (Election Law § 17-200[1])

and to “[e]nsure that eligible voters who are members of racial, color, and language-minority groups

shall have an equal opportunity to participate in the political processes of the state of New York, and

especially to exercise the elective franchise” (id. § 17-200[2]).  According to the Governor’s

Approval Memorandum, the act “ensures that the state continues to move toward being a national

leader in voting rights.  As the federal government fails to fulfill its duty to uphold voting rights

across the nation, it is now incumbent upon states to step-up and step-in” (Governor’s Approval

Mem, Bill Jacket, L 2022, ch 226 at 5).  In response to Shelby County v Holder and Congress’s

failure to update the coverage formula, the NYVRA mandates that certain changes in voting laws

in certain covered jurisdictions be precleared by the Civil Rights Bureau of the Office of the New

York State Attorney General or by a designated court (see Election Law §§ 17-204[8]; 17-210). 

Among other things, the NYVRA also contains sections prohibiting voter suppression, intimidation,

deception, and obstruction (see id. §§ 17-206[1]; 17-212). 

As relevant to this action, similar to section 2 of the FVRA, and modeled after very

similar laws enacted in California and Washington (see Cal Elec Code § 14025 et seq.; Wash. Rev.

Code 29A.92.005 et seq.), the NYVRA contains a “[p]rohibition against vote dilution,” which

provides that no political subdivision “shall use any method of election, having the effect of

impairing the ability of members of a protected class to elect candidates of their choice or influence

the outcome of elections, as a result of vote dilution” (Election Law § 17-206[2][a]).2  A “protected

2 For the purposes of demonstrating that vote dilution has occurred, the NYVRA provides that
“evidence shall be weighed and considered as follows: (i) elections conducted prior to the filing of
an action pursuant to this subdivision are more probative than elections conducted after the filing
of the action; (ii) evidence concerning elections for members of the governing body of the political
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class” is defined as “a class of individuals who are members of a race, color, or language-minority

group, including individuals who are members of a minimum reporting category that has ever been

officially recognized by the United States census bureau” (id. § 17-204[5]).  The NYVRA provides

that a violation of the vote dilution provision “shall be established upon a showing that a political

subdivision” used “an at-large method of election” and either “voting patterns of members of the

protected class within the political subdivision are racially polarized,”3 or “under the totality of the

circumstances, the ability of members of the protected class to elect candidates of their choice or

influence the outcome of elections is impaired” (id. § 17-206[2][b][i][A]-[B]).4  The NYVRA also

subdivision are more probative than evidence concerning other elections; (iii) statistical evidence
is more probative than non-statistical evidence; (iv) where there is evidence that more than one
protected class of eligible voters are politically cohesive in the political subdivision, members of
each of those protected classes may be combined; (v) evidence concerning the intent on the part of
the voters, elected officials, or the political subdivision to discriminate against a protected class is
not required; (vi) evidence that voting patterns and election outcomes could be explained by factors
other than racially polarized voting, including but not limited to partisanship, shall not be considered;
(vii) evidence that sub-groups within a protected class have different voting patterns shall not be
considered; (viii) evidence concerning whether members of a protected class are geographically
compact or concentrated shall not be considered, but may be a factor in determining an appropriate
remedy; and (ix) evidence concerning projected changes in population or demographics shall not be
considered, but may be a factor, in determining an appropriate remedy” (Election Law § 206[2][c]). 

3 “Racially polarized voting” is defined as “voting in which there is a divergence in the candidate,
political preferences, or electoral choice of members in a protected class from the candidates, or
electoral choice of the rest of the electorate” (Election Law § 17-204[6]).  

4 In making a “totality of the circumstances” determination, “factors that may be considered shall
include, but not be limited to: (a) the history of discrimination in or affecting the political
subdivision; (b) the extent to which members of the protected class have been elected to office in
the political subdivision; (c) the use of any voting qualification, prerequisite to voting, law,
ordinance, standard, practice, procedure, regulation, or policy that may enhance the dilutive effects
of the election scheme; (d) denying eligible voters or candidates who are members of the protected
class to processes determining which groups of candidates receive access to the ballot, financial
support, or other support in a given election; (e) the extent to which members of the protected class
contribute to political campaigns at lower rates; (f) the extent to which members of a protected class
in the state or political subdivision vote at lower rates than other members of the electorate; (g) the
extent to which members of the protected class are disadvantaged in areas including but not limited
to education, employment, health, criminal justice, housing, land use, or environmental protection;
(h) the extent to which members of the protected class are disadvantaged in other areas which may
hinder their ability to participate effectively in the political process; (i) the use of overt or subtle
racial appeals in political campaigns; (j) a significant lack of responsiveness on the part of elected
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provides that a violation of the vote dilution provision “shall be established upon a showing that a

political subdivision” “used a district-based or alternative method of election and that candidates or

electoral choices preferred by members of the protected class would usually be defeated, and either:

(A) voting patterns of members of the protected class within the political subdivision are racially

polarized; or (B) under the totality of the circumstances, the ability of members of the protected class

to elect candidates of their choice or influence the outcome of elections is impaired” (id. § 17-

206[2][b][ii]).  

“Any aggrieved person” may file an action against a political subdivision pursuant

to Election Law § 17-206(4), and upon a finding of a violation of the vote dilution prohibition, a

court “shall implement appropriate remedies to ensure that voters of race, color, and language-

minority groups have equitable access to fully participate in the electoral process . . . , which may

include (i) a district-based method of election; (ii) an alternative method of election ; (iii) new or

revised districting or redistricting plans; (iv) elimination of staggered elections so that all members

of the governing body are elected on the same date; [or] (v) reasonably increasing the size of the

governing body” (id. § 17-206[5][a][i]-[v]).  “Alternative method of election” is defined as “a

method of electing members to the governing body of a political subdivision using a method other

than at-large or district-based, including, but not limited to, ranked-choice voting5, cumulative

voting6, and limited voting7” (id. § 17-204[3]).  “Coalition claims [are] permitted,” in that

“[m]embers of different protected classes may file an action jointly pursuant to this title in the event

that they demonstrate that the combined voting preferences of the multiple protected classes are

officials to the particularized needs of members of the protected class; and (k) whether the political
subdivision has a compelling policy justification that is substantiated and supported by evidence for
adopting or maintaining the method of election or the voting qualification, prerequisite to voting,
law, ordinance, standard, practice, procedure, regulation, or policy. Nothing in this subdivision shall
preclude any additional factors from being considered, nor shall any specified number of factors be
required in establishing that such a violation has occurred” (id. § 17-206[3]).  

5 Ranked-choice voting is “where a voter ranks candidates in order of preference, and votes are
transferred to lower-ranked candidates who are not elected on first-place votes if a majority is not
reached” (Portugal v Franklin County, 1 Wash 3d 629, 640, 530 P3d 994, 1002). 

6 Cumulative voting is “where a voter receives as many votes as there are candidates to elect, but
may cast multiple votes for a single candidate” (id.). 

7 Limited voting is “where a voter receives fewer votes than there are candidates to elect” (id.).
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polarized against the rest of the electorate” (id. § 17-206[8]).  

Thus, the major differences between the vote dilution provisions of the FVRA and

the NYVRA are that the NYVRA, like the California and Washington statutes, permits “influence”

claims, and does not require the first Gingles precondition, i.e., that the minority group must be

sufficiently large and geographically compact to constitute a majority in a reasonably configured

district (see Cal Elec Code §§ 14027, 14028[c]; Wash. Rev. Code 29A.92.030[5]; Pico

Neighborhood Assn. v City of Santa Monica, 15 Cal 5th 292, 316, 534 P3d 54, 65-66, 312 Cal Rptr

3d 319, 332; Portugal v Franklin County, 1 Wash 3d at 638-640, 530 P3d at 1001-1004).  The

NYVRA, like the California and Washington statutes, also allows for non-district based remedies,

such as ranked-choice voting, cumulative voting, limited voting, and the elimination of staggered

terms (see Election Law §§ 17-204[3]; 17-206[5][a][ii], [iv]; Pico Neighborhood Assn. v City of

Santa Monica, 15 Cal 5th at 317, 534 P3d at 66, 312 Cal Rptr at 333; Portugal v Franklin County,

1 Wash 3d at 640, 530 P3d at 1002).  While the text of Election Law § 17-206(2)(b)(i) suggests that

a vote dilution claim shall be established simply upon a showing that a political subdivision used an

at-large method of election and the voting patterns are racially polarized, the California Supreme

Court, in interpreting a nearly identical provision, concluded that it should not be so-construed,

explaining:

“In plaintiffs' view, proof of racially polarized voting, in itself, establishes
‘dilution’ within the meaning of the CVRA [California Voting Rights Act]. 
They rely on the ‘plain language’ of Elections Code section 14028,
subdivision (a), which provides, “A violation of Section 14027 is established
if it is shown that racially polarized voting occurs in elections for members
of the governing body of the political subdivision . . . .” (Italics added.)
According to plaintiffs, ‘Section 14028 expressly states how a violation of
Section 14027 is shown’—i.e., simply by demonstrating the existence of
racially polarized voting in an at-large jurisdiction.

“When considered in isolation, this single sentence might arguably be
susceptible to plaintiffs’ reading. However, a court construing a statute does
not view a fragment in isolation, but considers the statute as a whole, in
context with related provisions and the overall statutory structure, so that it
may best identify and effectuate the scheme's underlying purpose.  As
plaintiffs concede, and as the legislative history reveals, the CVRA is in many
ways very similar to the VRA.  When we construe ‘dilution’ under the
CVRA, we must therefore be mindful that it is a term of art with a settled
meaning under section 2 of the VRA: ‘The phrase vote dilution itself suggests
a norm with respect to which the fact of dilution may be ascertained.’ (Holder
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v. Hall (1994) 512 U.S. 874, 880 [129 L. Ed. 2d 687, 114 S. Ct. 2581] (plur.
opn. of Kennedy, J.).) To establish vote dilution under the VRA, ‘a court
must find a reasonable alternative practice as a benchmark  against which to
measure the existing voting practice.’ (Holder, at p. 880 . . . (plur. opn. of
Kennedy, J.); id. at p. 887 . . . (conc. opn. of O'Connor, J.) [‘On this, there is
general agreement’]; id. at p. 951 . . . (dis. opn. of Blackmun, J.) [‘There is
widespread agreement’].) So while the existence of racially polarized voting
‘is relevant to a vote dilution claim’ under the VRA (Gingles, supra, 478 U.S.
at p. 55)—and is indeed ‘a key element’ (ibid.)—it is not in itself sufficient.

“We find, for several reasons, the same is true under the CVRA. The
similarities between the two schemes strongly suggest that ‘dilution’ requires
not only a showing that racially polarized voting exists, but also that the
protected class thereby has less ability to elect its preferred candidate or
influence the election’s outcome than it would have if the at-large system had
not been adopted. . . . Although the legislative history materials can be read
in different ways, one committee analysis recognized that the CVRA targets 
racially polarized voting in at-large elections only if it Impairs the Right of
Protected Groups to elect their preferred candidates or influence the outcome
of an election. After all, ‘the very concept of vote dilution implies—and,
indeed, necessitates—the existence of an “undiluted” practice against which
the fact of dilution may be measured.’ (Reno v. Bossier Parish School Bd.
(1997) 520 U.S. 471, 480 [137 L. Ed. 2d 730, 117 S. Ct. 1491].)

“Plaintiffs’ construction would allow a party to prevail based solely on proof
of racially polarized voting that could not be remedied or ameliorated by any
other electoral system. Moreover, such a construction would render the word
‘dilution’ in Elections Code section 14027 surplusage. Accordingly, we agree
with the Court of Appeal that dilution is a separate element under the CVRA.
To establish the dilution element, a plaintiff in a CVRA action must identify
a reasonable alternative voting practice to the existing at-large electoral
system that will ‘serve as the benchmark “undiluted” voting practice.’ (Reno
v. Bossier Parish School Bd., supra, 520 U.S. at p. 480)” (Pico Neighborhood
Assn. v City of Santa Monica, 15 Cal 5th at 314-315, 534 P3d at 64-65, 312
Cal Rptr 3d at 330-331 [citations and internal quotation marks omitted]).   

The plaintiffs in this case interpret the NYVRA as similarly requiring plaintiffs to

demonstrate a reasonable alternative practice before obtaining relief.  

IV. This Action

The Town of Newburgh is a political subdivision in Orange County with a population

of about 32,000.  The Town Board is the Town’s legislative and policy-making authority, and the
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five members of the Town Board8 are chosen through at-large elections, meaning that every

registered voter residing within the Town is eligible to vote for each Town Board member position. 

In March 2024, the plaintiffs commenced this action against the Town and the Town

Board alleging vote dilution in violation of Election Law § 17-206 and seeking a judgment ordering

the implementation of a new method of election for the Town Board that includes either a districting

plan or an alternative method of election.  The complaint alleges that Black and Hispanic

communities comprise approximately 25 percent and 15 percent, respectively, of the Town’s

population, yet every person ever elected to the Town Board has been white.  The defendants moved

for summary judgment dismissing the complaint, arguing that the NYVRA’s vote dilution provisions

violate the Equal Protection Clauses of the Fourteenth Amendment to the United States Constitution

and the New York Constitution or, in the alternative, that the Town’s at-large voting system

complied with the NYVRA .  In opposition, the plaintiff contended, inter alia, that the defendants

lacked the capacity to challenge the constitutionality of the NYVRA. 

The Supreme Court granted the defendants’ motion, concluding that the NYVRA was

facially unconstitutional in violation of the Equal Protection Clause of the Fourteenth Amendment. 

The court also directed that the NYVRA was “stricken in its entirety from further enforcement and

application to these Defendants and to any other political subdivision in the State of New York.” 

The plaintiffs appeal.   The Attorney General of the State of New York (hereinafter the AG) has also

intervened as an appellant (see Executive Law § 71; 22 NYCRR 1250.9[i]).

V. Capacity 

The plaintiffs and the AG contend that the defendants lack the capacity to challenge

the constitutionality of the NYVRA’s vote dilution provisions. 

“Capacity ‘concerns a litigant’s power to appear and bring its grievance before the

court’” (Matter of World Trade Ctr. Lower Manhattan Disaster Site Litig., 30 NY3d 377, 384,

quoting Community Bd. 7 of Borough of Manhattan v Schaffer, 84 NY2d 148, 155).  “[T]he

traditional principle throughout the United States has been that municipalities and other local

governmental corporate entities and their officers lack capacity to mount constitutional challenges

to acts of the State and State legislation. . . . Constitutionally as well as a matter of historical fact,

municipal corporate bodies . . . are merely subdivisions of the State, created by the State for the

8 The Town Board consists of a Town Supervisor and four other members.
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convenient carrying out of the State’s governmental powers and responsibilities as its agents. 

Viewed, therefore, by the courts as purely creatures or agents of the State, it follow[s] that municipal

corporate bodies cannot have the right to contest the actions of their principal or creator affecting

them in their governmental capacity or as representatives of their inhabitants” (City of New York v

State of New York, 86 NY2d 286, 289-290).  This rule has been applied to municipal entities raising

a constitutional challenge in defense of a lawsuit (see Matter of World Trade Ctr. Lower Manhattan

Disaster Site Litig., 30 NY3d at 393; In re World Trade Center Lower Manhattan Disaster Site

Litigation, 892 F3d 108, 109-111 [2d Cir]).  

However, as the Court of Appeals has stated, “[t]he capacity rule is not absolute. . .

. [T]he assertion of some constitutional rights may, by their nature, present special circumstances to

which the general rule must yield.  To date, we have identified a limited number of situations

presenting such special circumstances, such as . . . where a public entity asserts that if it is obligated

to comply with a statute it ‘will by that very compliance be forced to violate a constitutional

proscription’” (Matter of World Trade Ctr. Lower Manhattan Disaster Site Litig., 30 NY3d at 386,

quoting City of New York v State of New York, 86 NY2d at 292 [citations and internal quotation

marks omitted]).  “[T]he exceptions we have recognized to date are narrow.  Under the general rule,

we have barred public entities from challenging a wide variety of state actions, such as, e.g., the

allocation of state funds amongst various localities, the modification of a village-operated hospital’s

operating certificate, the closure of a local jail by the State, special exemptions from local real estate

tax assessments, state land use regulations, and state laws requiring electric voting systems to be

installed at polling places in lieu of lever-operated machines” (id. at 387 [citations omitted]).  

The only exception to the general rule that the defendants invoke is for circumstances

where a municipality’s compliance with a state statute would force it to violate a constitutional

proscription.  Accordingly, to succeed on their constitutional argument, the defendants must establish

that compliance with the NYVRA would force them to violate the Equal Protection Clause (see

Board of Educ. of Mt. Sinai Union Free Sch. Dist. v New York State Teachers Retirement Sys., 60

F3d 106, 112 [2d Cir]; Blakeman v James, 2024 WL 3201671, *14, 2024 US Dist LEXIS 115441,

*36-38 [ED NY, No. 2:24-cv-1655 (NJC) (LGD)]; Merola v Cuomo, 427 F Supp 3d 286, 293 [ND

NY]).  For the reasons discussed below, it cannot be said as a matter of law on this record that

compliance with the NYVRA would force the defendants to violate the Equal Protection Clause.  
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VI. The Equal Protection Clause

“A statute enjoy[s] a strong presumption of constitutionality.  To rebut that

presumption, the party attempting to strike down a statute as facially unconstitutional bears the heavy

burden of proving beyond a reasonable doubt that the statute is in conflict with the Constitution”

(People v Viviani, 36 NY3d 564, 576 [citations and internal quotation marks omitted]).  Courts strike

statutes down “only as a last unavoidable result after every reasonable mode of reconciliation of the

statute with the Constitution has been resorted to, and reconciliation has been found impossible”

(White v Cuomo, 38 NY3d 209, 216 [citation and internal quotation marks omitted]).  A party

making a facial challenge must “demonstrate that ‘in any degree and in every conceivable

application,’ the law suffers wholesale constitutional impairment” (Cohen v State of New York, 94

NY2d 1, 8, quoting McGowan v Burstein, 71 NY2d 729, 733).  “A successful facial challenge means

that the law is ‘invalid in toto–—and therefore incapable of any valid application’” (People v Stuart,

100 NY2d 412, 421, quoting Hoffman Estates v Flipside, Hoffman Estates, Inc., 455 US 489, 494

n 5).  “Facial challenges are disfavored for several reasons.  Claims of facial invalidity often rest on

speculation.  As a consequence, they raise the risk of premature interpretation of statutes on the basis

of factually barebones records.  Facial challenges also run contrary to the fundamental principle of

judicial restraint that courts should neither anticipate a question of constitutional law in advance of

the necessity of deciding it nor formulate a rule of constitutional law broader than is required by the

precise facts to which it is to be applied.  Finally, facial challenges threaten to short circuit the

democratic process by preventing laws embodying the will of the people from being implemented

in a manner consistent with the Constitution. [Courts] must keep in mind that [a] ruling of

unconstitutionality frustrates the intent of the elected representatives of the people” (Washington

State Grange v Washington State Republican Party, 552 US 442, 450-451 [citations and internal

quotation marks omitted]).

While Congress has the authority to enact anti-discrimination laws under section 5

of the Fourteenth Amendment of the United States Constitution and section 2 of the Fifteenth

Amendment of the United States Constitution, the New York State Legislature has the authority to

enact statutes that protect against racial discrimination pursuant to its general police power (see

Executive Law § 290[2]; Roberts v United States Jaycees, 468 US 609, 624; Matter of Holland v

Edwards, 282 App Div 353, 357, affd 307 NY 38), and has “‘broad powers to determine the
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conditions under which the right of suffrage may be exercised’” (Shelby County v Holder, 570 US

at 543, quoting Carrington v Rash, 380 US 89, 91).  However, in exercising that authority, the New

York State Legislature must comply with the Equal Protection Clause of the Fourteenth Amendment. 

The Fourteenth Amendment provides that no state shall “deny to any person within

its jurisdiction the equal protection of the laws” (US Const, 14th Amend, § 1). “Alleged equal

protection violations are primarily evaluated using either a ‘strict scrutiny’ or ‘rational basis’

standard of review” (People v Aviles, 28 NY3d at 502).  “It is well established that when the

government distributes burdens or benefits on the basis of individual racial classifications, that action

is reviewed under strict scrutiny” (Parents Involved in Community Schools v Seattle School Dist. No.

1, 551 US 701, 720).  “‘[A]ll racial classifications [imposed by government] . . . must be analyzed

by a reviewing court under strict scrutiny’” (Johnson v California, 543 US 499, 505, quoting

Adarand Constructors, Inc. v PenÞa, 515 US 200, 227).  “‘[R]acial classifications receive close

scrutiny even when they may be said to burden or benefit the races equally’” (Johnson v California,

543 US at 506, quoting Shaw v Reno, 509 US 630, 651; see Brown v Board of Education, 347 US

483).  The United States Supreme Court has “insisted on strict scrutiny in every context, even for

so-called benign racial classifications, such as race-conscious university admissions policies, race-

based preferences in governmental contracts, and race-based districting intended to improve minority

representation” (Johnson v California, 543 US at 505 [citations and internal quotation marks

omitted]).  

Strict scrutiny “ask[s], first, whether the racial classification is used to further

compelling governmental interests” and “[s]econd, . . . whether the government’s use of race is

narrowly tailored —meaning necessary— to achieve that interest” (Students for Fair Admissions,

Inc. v President and Fellows of Harvard College, 600 US 181, 206-207 [citation and internal

quotation marks omitted]).   If there is no basis for imposing a heightened level of scrutiny, “then

the provision may be sustained if there is a rational basis for its enactment,” meaning that the

governmental action must be “rationally related to [a] legitimate State interest” (Golden v Clark, 76

NY2d 618, 624).

Here, the defendants contend that any change of its at-large electoral system to

comply with the NYVRA would violate the Equal Protection Clause because it would be done with

the express purpose of giving citizens statutorily grouped together by race greater electoral success

than its at-large system, and that the NYVRA, unlike the FVRA, is not narrowly tailored to achieve
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a compelling governmental interest.

Initially, we agree with the plaintiffs and the AG that strict scrutiny does not apply

to all applications of the vote dilution provisions of the NYVRA.  The statute gives rights to

“members of a race, color, or language-minority group” (Election Law § 17-204[5]; see id. § 17-

206[2]) in order to “ensure that voters of race, color, and language-minority groups have equitable

access to fully participate in the electoral process” (id. § 17-206[5][a]).  “[I]t is familiar law that a

statute should be construed so as to avoid doubts concerning its constitutionality” (Matter of Lorie

C., 49 NY2d 161, 171).  Bearing this maxim in mind, we agree with the plaintiffs and the AG that

the statute should be construed as allowing members of all racial groups, including white voters, to

bring vote dilution claims, including when white voters constitute a minority in a political

subdivision, as is the case in certain jurisdictions in New York (see Portugal v Franklin County, 1

Wash 3d at 648, 530 P3d at 1006 [stating that the Washington Voting Rights Act, which similarly

allows “voters who are members of a race, color, or language minority group in the state of

Washington, as this class is referenced and defined in the [FVRA]” (Wash. Rev. Code §

29A.92.010[6]) to bring vote dilution claims, “on its face, . . . requires equal opportunit[ies] for

voters of all races, colors, and language minority groups” (internal quotation marks omitted)];

Sanchez v City of Modesto, 145 Cal App 4th 660, 666, 51 Cal Rptr 3d 821, 826 [stating that the

CVRA, which similarly allows “voters who are members of a race, color, or language minority

group, as this class is referenced and defined in the federal Voting Rights Act of 1965” (Cal Elec

Code § 14026[d]) to bring vote dilution claims, “gives a cause of action to members of any racial

or ethnic group that can establish that its members’ votes are diluted through the combination of

racially polarized voting and an at-large election system” and that “any racial group can experience

the kind of vote dilution the CVRA was designed to combat, including Whites.  Just as non-Whites

in majority-White cities may have a cause of action under the CVRA, so may Whites in majority-

non-White Cities.  Both demographic situations exist in California . . ., and the CVRA applies to

each in exactly the same way”]; see also United States v Brown, 494 F Supp 2d 440, 444 [SD Miss]

[“Section 2 [of the FVRA] provides no less protection to white voters than any other class of

voters”], affd 561 F3d 420 [5th Cir]).  

In upholding the California and Washington vote dilution statutes, courts have held

that they were neither subject to strict scrutiny nor facially in violation of the Equal Protection

Clause.  In Sanchez v City of Modesto (145 Cal App 4th at 666, 51 Cal Rptr 3d at 826), the
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California Court of Appeal for the Fifth Appellate District explained: “The CVRA is race neutral. 

It does not favor any race over others or allocate burdens or benefits to any groups on the basis of

race.  It simply gives a cause of action to members of any racial or ethnic group that can establish

that its members’ votes are diluted through the combination of racially polarized voting and an at-

large election system . . . . In this respect, it is similar to other long-standing statutes that create

causes of action for racial discrimination, such as the federal Civil Rights Act or California’s Fair

Employment and Housing Act.”  The court further noted that the defendants’ argument “collapses

as soon as it is applied to the FVRA. . . . [S]ection 2 of the FVRA does not require a showing of

intentional discrimination.  No court has ever suggested, to our knowledge, that strict scrutiny

applies to section 2 of the FVRA and that it would fail for this reason” (Sanchez 145 Cal App 4th

at 682, 51 Cal Rptr 3d at 839).  Similarly, in Higginson v Becerra (786 Fed Appx 705), the United

States Court of Appeals for the Ninth Circuit affirmed the dismissal of a complaint brought by a

resident of the City of Poway who alleged that he resided in a racially gerrymandered electoral

district because of the CVRA, explaining that the complaint “does not allege that the City or the

CVRA distribute[d] burdens or benefits on the basis of individual racial classifications.  Although

a finding of racially polarized voting triggers the application of the CVRA, it is well settled that

governments may adopt measures designed ‘to eliminate racial disparities through race-neutral

means’” (id. at 706-707, quoting Texas Dept. of Housing and Comunity Affairs v Inclusive

Communities Project, Inc., 576 US 519, 545 [citation and internal quotation marks omitted]).  The

United States Supreme Court denied certiorari (see Higginson v Becerra, 140 S Ct 2807).  Finally,

in Portugal v Franklin County (Wash 3d at 658, 530 P3d at 1011), the Supreme Court of

Washington held that the Washington Voting Rights Act (hereinafter WVRA) “on its face does not

classify voters on the basis of race, nor does it deprive anyone of the fundamental right to vote. 

Instead, the WVRA mandates equal voting opportunities for members of every race, color, and

language minority group,” thus triggering rational basis review and not strict scrutiny (see Coads v

Nassau County, __ Misc 3d __, 2024 NY Slip Op 24314 [Sup Ct, Nassau County] [concluding that

the vote dilution provisions of the NYVRA do not facially violate the Equal Protection Clause]).  

It is true that “[u]nder the Equal Protection Clause, districting maps that sort voters

on the basis of race are by their very nature odious” and “cannot be upheld unless they are narrowly

tailored to achieving a compelling state interest” (Wisconsin Legislature v Wisconsin Elections

Comm’n, 595 US 398, 401 [internal quotation marks omitted]).  “‘Racial gerrymandering, even for
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remedial purposes, may balkanize us into competing racial factions; it threatens to carry us further

from the goal of a political system in which race no longer matters—a goal that the Fourteenth and

Fifteenth Amendments embody, and to which the Nation continues to aspire’” (Bartlett v Strickland,

556 US at 21, quoting Shaw v Reno, 509 US at 657).  “When the State assigns voters on the basis

of race, it engages in the offensive and demeaning assumption that voters of a particular race,

because of their race, ‘think alike, share the same political interests, and will prefer the same

candidates at the polls’” (Miller v Johnson, 515 US 900, 911-912, quoting Shaw v Reno, 509 US at

647).  “The message that such districting sends to elected representatives is equally pernicious. 

When a district obviously is created solely to effectuate the perceived common interests of one racial

group, elected officials are more likely to believe that their primary obligation is to represent only

the members of that group, rather than their constituency as a whole” (Shaw v Reno, 509 US at 648). 

The United States Supreme Court has “assumed” that complying with section 2 of the FVRA is a

compelling interest, but also held that “when a State invokes § 2 to justify race-based districting, ‘it

must show (to meet the narrow tailoring requirement) that it had a strong basis in evidence for

concluding that the statute required its action’” (Wisconsin Legislature v Wisconsin Elections

Comm’n, 595 US at 402 [internal quotation marks omitted], quoting Cooper v Harris, 581 US 285,

292; see Bush v Vera, 517 US 952, 979-982; Shaw v Hunt, 517 US 899, 908-918; Miller v Johnson,

515 US at 921).

However, race-based districting is only one of the possible remedies under the

NYVRA; the NYVRA also contemplates remedies that do not sort voters based on race, such as such

as ranked-choice voting, cumulative voting, limited voting, and the elimination of staggered terms

(see Election Law §§ 17-204[3]; 17-206[5][a][ii],[iv];  Collins v City of Norfolk, Va., 883 F2d 1232,

1236 [4th Cir] [noting that the potential for vote dilution in an at-large system “may be enhanced by

staggered terms”]; Theodore S. Arrington & Gerald L. Ingalls, The limited vote alternative to

affirmative districting, 17 Political Geography 6, 701-728 [August 1998] [presenting evidence that

the number of minority candidates and their chance of winning increased when limited voting

replaced simple at-large systems]).  Even if a district-based system is used as a remedy, strict

scrutiny would only apply if race is the “‘predominant factor in drawing district lines’” (Allen v

Milligan, 599 US at 31 [Opinion of Roberts, C.J., joined by Justices Sotomayor, Kagan, and

Jackson] [concluding that a remedial map drawn to remedy a violation of section 2 of the FVRA was

not subject to strict scrutiny because the plaintiffs’ expert mapmaker testified that although race was
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a consideration, it did not predominate over other factors in drawing district lines], quoting Cooper

v Harris, 581 US at 291; see Bethune-Hill v Virginia State Bd. of Elections, 580 US 178, 189-190

[race may predominate even when a reapportionment plan respects traditional districting principles

if race-neutral considerations came into play only after the race-based decision had been made, or

if race for its own sake is the overriding reason for choosing one map over others]; Miller v Johnson,

515 US at 916 [although redistricting legislatures will almost always be aware of racial

demographics, it does not follow from that that race predominates in the redistricting process]; Pico

Neighborhood Assn. v City of Santa Monica, 15 Cal 5th at 323, 534 P3d at 70, 312 Cal Rptr 3d at

337 [rejecting a contention that a majority-minority requirement—or something close to it in the

form of a near-majority requirement—was necessary to avoid difficult constitutional questions under

the Equal Protection Clause, and noting that “nothing in the CVRA requires a municipality or a court

to select a district-based remedy or, even if it chooses to do so, to draw district lines, as the City

contends, based ‘principally on race’” rather than other statutorily-prescribed redistricting factors]). 

As the California Court of Appeal for the Fifth Appellate District explained in

rejecting a facial challenge to the CVRA: “The city may . . . use similar arguments to attempt to

show as-applied invalidity later if liability is proven and a specific application or remedy is

considered that warrants the attempt.  For example, if the court entertains a remedy that uses race,

such as a district-based election system in which race is a factor in establishing district boundaries,

defendants may again assert the meaty constitutional issues they have raised here.  In doing so, at that

time they can ask the court to decide whether the particular application or remedy is discriminatory”

(Sanchez v City of Modesto, 145 Cal App 4th at 665, 51 Cal Rptr 3d at 825-826).  The State of

Washington’s highest court has made a similar determination (see Portugal v Franklin County, 1

Wash 3d at 659, 530 P3d at 1012 [“Without a doubt, the WVRA could be applied in an

unconstitutional manner, and it is subject to as-applied challenges.  However, . . . the WVRA, on its

face, does not require unconstitutional actions”]). 

Further, we conclude that the NYVRA need not contain the first Gingles

precondition, that the “minority group . . . be sufficiently large and [geographically] compact to

constitute a majority in a reasonably configured district” (Allen v Milligan, 599 US at 18 [internal

quotation marks omitted]), to survive a facial challenge to its constitutionality under the Equal

Protection Clause.  The United States Supreme Court has never said that the Gingles test was

required by the constitution, as opposed to resulting from a statutory interpretation of section 2 of
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the FVRA (see Portugal v Franklin County, 1 Wash 3d at 659, 530 P3d at 1011-1012).  The only

time the Fourteenth Amendment is mentioned in the majority opinion in Gingles is in the

background section where the court noted that the plaintiffs’ lawsuit challenged the subject districts

as violating the Fourteenth and Fifteenth Amendments in addition to violating section 2 of the FVRA

(see Thornburg v Gingles, 478 US at 35).  The reason that the United States Supreme Court included

the first Gingles precondition was because of its conclusion that if the minority group were unable

to demonstrate that it was sufficiently large and geographically compact to constitute a majority in

a single-member district, “the multi-member form of the district [could not] be responsible for

minority voters’ inability to elect its candidates” (id. at 50).  Gingles was not contemplating

influence districts or remedies such as ranked-choice voting, cumulative voting, limited voting, or

the elimination of staggered terms.  As the United States Supreme Court noted in Voinovich v

Quilter (507 US at 158),“[o]f course, the Gingles factors cannot be applied mechanically and without

regard to the nature of the claim.”  Since the NYVRA specifically allows for remedies that might

allow for minorities to elect their candidates of choice or influence the outcome of elections without

their constituting a majority in a single-member district, it was rational for the New York Legislature

to not include the first Gingles precondition as a precondition to liability under the NYVRA (see

Portugal v Franklin County, 1 Wash 3d at 640-641, 530 P3d at 1003 [“Because the WVRA

contemplates a broader range of remedies than Section 2, a WVRA plaintiff can state a redressable

injury under a broader range of circumstances than a Section 2 plaintiff.”]; Pico Neighborhood Assn.

v City of Santa Monica, 15 Cal 5th at 317, 534 P3d at 66, 312 Cal Rptr 3d at 332  [“It would make

little sense to require CVRA plaintiffs to show that the protected class could constitute a majority

of a hypothetical district, given that the CVRA is not limited to ability-to-elect claims nor are its

remedies limited to district elections.”]; Sanchez v City of Modesto, 145 Cal App 4th at 670, 51 Cal

Rptr 3d at 829).

Further, while the text of the NYVRA is unlike the FVRA in that it does not require

the plaintiff in every vote dilution case to show that “under the ‘totality of the circumstances,’. . . the

political process is not ‘equally open’ to minority voters” (Allen v Milligan, 599 US at 18, quoting

Thornburg v Gingles, 478 US at 45-46; see 52 USC § 10301), in order to obtain a remedy under the

NYVRA, a plaintiff still must show that “vote dilution” has occurred (Election Law § 17-206[2][a]),

and that there is an alternative practice that would allow the minority group to “have equitable access

to fully participate in the electoral process” (id. § 17-206[5][a]; see Pico Neighborhood Assn. v City
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of Santa Monica, 15 Cal 5th at 314-315, 534 P3d at 64-65, 312 Cal Rptr 3d at 330-331).  Thus, the

NYVRA does not significantly differ from the FVRA in this respect.    

Finally, even if it were unconstitutional to apply the NYVRA in situations where the

Gingles test has not been satisfied, the NYVRA could still be constitutionally applied in situations

where the Gingles test has been satisfied.  All parties agree that the FVRA as interpreted by Gingles

is constitutional (see Allen v Milligan, 599 US at 41).  Here, the plaintiffs contend that the evidence

they submitted in opposition to the defendants’ motion demonstrates that each element of the

Gingles test has been satisfied.     

Accordingly, the defendants failed to establish as a matter of law that compliance with

the vote dilution provisions of the NYVRA would force them to violate the Equal Protection Clause.

VII. The Provisions of the NYVRA Other Than the Vote Dilution Provisions

Although the parties in this case only made arguments regarding the vote dilution

provisions of the NYVRA, the Supreme Court’s order directed that the NYVRA was “stricken in

its entirety from further enforcement and application to these Defendants and to any other political

subdivision in the State of New York.”  As noted above, the NYVRA contains other provisions, not

at issue in this action, mandating preclearance of certain changes in voting laws and prohibiting voter

suppression, intimidation, deception, and obstruction (see Election Law §§ 17-206[1]; 17-210; 17-

212).  The NYVRA also contains a severability clause stating that “[i]f any provision of this title or

its application to any person, political subdivision, or circumstance is held invalid, the invalidity

shall not affect other provisions or applications of this title which can be given effect without the

invalid provision or application” (id. § 17-222; see Town of Islip v Caviglia, 141 AD2d 148, 167-

168).  As the defendants do not dispute, even if the vote dilution provisions of the NYVRA did

violate the Equal Protection Clause, the Supreme Court had no authority to invalidate the remaining

portions of the NYVRA (see T.D. New York State Off. of Mental Health, 91 NY2d 860, 862; Matter

of Hearst Corp. v Clyne, 50 NY2d 707, 713).  The Supreme Court also had no authority to bind

entities that are not parties to this action or to bind courts in other judicial districts deciding actions

brought pursuant to the NYVRA (see D’Alessandro v Carro, 123 AD3d 1, 6; Riverside Capital

Advisors, Inc. v First Secured Capital Corp., 28 AD3d 457, 460). 

VIII. The Defendants’ Alternative Ground for Summary Judgment

In the Supreme Court, the defendants alternatively argued that they were entitled to

summary judgment on the ground that the Town’s at-large voting system complied with the
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NYVRA.  However, on appeal, the defendants do not mention this argument or advance it an

alternative ground for affirmance (cf. Parochial Bus Sys. v Board of Educ. of City of N.Y., 60 NY2d

539, 545-546; Olden Group, LLC v 2890 Review Equity, LLC, 209 AD3d 748, 750).

IX. Conclusion

Accordingly, the order is reversed, on the law, and the defendants’ motion for

summary judgment dismissing the complaint is denied.  

CHAMBERS, TAYLOR and GOLIA, JJ., concur.

ORDERED that the order is reversed, on the law, with one bill of costs payable by
the defendants to the plaintiffs, and the defendants’ motion for summary judgment dismissing the
complaint is denied. 

ENTER: 

Darrell M. Joseph
Clerk of the Court
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QUESTIONS PRESENTED 

1. Whether the vote-dilution provisions of the John R. Lewis Voting 

Rights Act of New York (“NYVRA”) violate the Equal Protection Clauses 

of the Fourteenth Amendment to the U.S. Constitution and the New York 

Constitution, and what implicit elements of the NYVRA inform that 

conclusion. 

Respectfully, this Court erred in answering this question of law in 

the negative and failed to articulate clearly what implicit elements the 

NYVRA’s vote-dilution provisions inform that conclusion, and the Court 

should grant leave to appeal so that the Court of Appeals can answer this 

significant legal question of statewide importance. 

2. Whether municipalities and their officers have capacity to 

challenge the NYVRA’s vote-dilution provisions, when those provisions 

require them to violate the U.S. Constitution and the New York 

Constitution. 

Respectfully, this Court erred in answering this question of law in 

the negative, and the Court should grant leave to appeal so that the Court 

of Appeals can answer this significant legal question of 

statewide importance.
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Defendants-Respondents Town of Newburgh and Town Board of 

the Town of Newburgh (collectively, the “Town”), by their attorneys, 

Troutman Pepper Locke LLP, respectfully submit this Memorandum Of 

Law In Support Of Motion For Leave To Appeal To The New York State 

Court Of Appeals And To Refrain From Issuing Remittitur, pursuant to 

CPLR 5602(b) and 22 NYCRR § 1250.16, for leave to appeal to the Court 

of Appeals from this Court’s January 30, 2025, Decision.

PRELIMINARY STATEMENT 

The Town respectfully moves this Court for leave to appeal this 

Court’s Decision, dated January 30, 2025, to the Court of Appeals, which 

Decision held that the John R. Lewis Voting Rights Act of New York (the 

“NYVRA”) is constitutional and discussed certain related principles.  The 

Town submits that, in reversing the Order of the Supreme Court below, 

this Court’s Decision resolved significant and unsettled legal questions of 

statewide importance that are worthy of review by the Court of Appeals. 

The NYVRA is a newly enacted statute that is currently the basis 

for at least three ongoing cases in this State as to its vote-dilution 

provisions.  Below, the Supreme Court held the NYVRA’s vote-dilution 

provisions are unconstitutional because they require political 
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subdivisions to make redistricting decisions based on race, without 

satisfying strict scrutiny.  This Court then reversed the Supreme Court’s 

judgment in its Decision here, while also recognizing at least one implicit 

element for an NYVRA vote-dilution claim not in the statutory text to 

inform that constitutional analysis. 

The Court of Appeals should review now the constitutionality of the 

NYVRA’s vote-dilution provisions, in order to “authoritatively declare 

and settle the law uniformly throughout the state.”  People v. Hawkins, 

11 N.Y.3d 484, 493 (2008) (citation omitted).  Courts and litigants that 

are actively considering NYVRA vote-dilution claims across the State 

need definitive guidance from the Court of Appeals over these “legal 

issues of statewide significance.”  Id.  These courts and litigants need to 

know with certainty whether the NYVRA’s vote-dilution provisions are 

unconstitutional—and, if not, what implicit elements not in the text of 

the NYVRA must be shown to establish a vote-dilution claim—before

their cases go to trial.   

Notably, the Court of Appeals’ review of these issues here would be 

“as of right” under CPLR 5601(b) once these pending cases reach final 

judgment.  It would make far more sense for judicial and litigant economy 
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for the Court of Appeals to provide guidance now, before these costly and 

time-consuming NYVRA trials take place under legal uncertainty.  

This Court should grant the Town leave to appeal to the Court of 

Appeals and refrain from issuing the remittitur. 

PROCEDURAL HISTORY AND TIMELINESS 

A. Supreme Court Proceedings 

This appeal involves a lawsuit challenging the Town’s at-large 

election method for members of its Town Board.  NYSCEF No.1 

(“Compl.”).1  In March 2024, Plaintiffs-Appellants (“Plaintiffs”) filed their 

Complaint in the Orange County Supreme Court, alleging that the 

Town’s election method for its Town Board violates the vote-dilution 

provisions of the NYVRA.  Compl. ¶¶ 157–60.  Plaintiffs sought an order 

requiring the Town to abandon its at-large election method for its Town 

Board in favor of either a “district-based” or “alternative method of 

election.”  Compl. ¶ 133.  The Town moved to dismiss the Complaint, 

arguing that Plaintiffs had prematurely filed their lawsuit under the 

NYVRA’s “safe-harbor provisions.”  NYSCEF No.9 (citing Election Law 

1 All citations of documents from the New York State Courts Electronic Filing 
System refer to filings in Clarke v. Town of Newburgh, Index No.EF002460/2024 
(N.Y. Sup. Ct. Orange Cnty.), unless otherwise stated. 
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§ 17-206(7)(b)).  The Supreme Court denied the Town’s motion to dismiss.  

NYSCEF No.31.2  After an expedited discovery period, the Town moved 

for summary judgment, arguing, as relevant here, that the NYVRA’s 

vote-dilution provisions are unconstitutional because they require 

political subdivisions to make race-based decisions in their 

administration of elections without satisfying strict scrutiny.  NYSCEF 

No.70.  On November 7, 2024, the Supreme Court granted the Town’s 

motion for summary judgment and dismissed the Complaint, concluding 

that the NYVRA violates both the Equal Protection Clause of the 

Fourteenth Amendment to the U.S. Constitution and the “potentially 

more generous protections afforded by the New York Constitution.”  

NYSCEF No.147 at 2, 14.  Thus, the Supreme Court struck the NYVRA 

in its entirety from further enforcement or application to the Town and 

all other political subdivisions in New York.  Id. at 2.    

B. The Appellate Division Decision 

Plaintiffs then timely appealed the Supreme Court’s order granting 

the Town’s motion for summary judgment and striking the NYVRA in its 

2 The Town appealed the Supreme Court’s denial of the Town’s motion to dismiss 
to this Court, and the Court affirmed the Supreme Court’s decision on January 30, 
2025.  See NYSCEF No.154. 

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



- 6 - 

entirety.  NYSCEF No.151.  On January 30, 2025, this Court issued its 

Decision reversing the Supreme Court’s order.  NYSCEF No.155.  The 

Town now moves this Court for leave to appeal to the Court of Appeals.  

See CPLR 5602(b), 5713; 22 NYCRR § 1250.16. 

C. The Timeliness Of This Motion 

This Motion For Leave To Appeal is timely.  Plaintiffs filed written 

notice of entry of this Court’s January 30, 2025, Decision on January 30, 

2025.  NYSCEF No.155.  The Town filed this Motion on Tuesday, 

February 18, 2025, which is within 30 days of January 30, 2025, per 

CPLR 5513(b), and General Construction Law § 25-a.   

JURISDICTION 

This Court has jurisdiction over this Motion, see N.Y. Const. art. VI, 

§ 3(b)(4); CPLR 5602(b), 5713, and the Court of Appeals will have 

jurisdiction over the proposed appeal at issue here because it seeks 

review of a decision from this Court that “does not finally determine an 

action,” CPLR 5602(b)(1). 

STATEMENT OF FACTS 

A. As relevant here, the NYVRA prohibits any “board of elections 

or political subdivision” from engaging in “vote dilution.”  Election Law 
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§ 17-206(2)(a).  The NYVRA’s vote-dilution provisions prevent political 

subdivisions from, among other things, using at-large elections where 

either the “voting patterns of members of [a] protected class within the 

political subdivision are racially polarized,” or, “under the totality of the 

circumstances, the ability of members of [a] protected class to elect 

candidates of their choice or influence the outcome of elections is 

impaired.”  Id. § 17-206(2)(b)(i).  The NYVRA defines “protected class” as 

“a class of individuals who are members of a race, color, or language-

minority group, including individuals who are members of a minimum 

reporting category that has ever been officially recognized by the United 

States census bureau.”  Id. § 17-204.  If a court finds a political 

subdivision in violation of this provision, it must order “appropriate 

remedies to ensure that voters of race, color, and language-minority 

groups have equitable access to fully participate in the electoral process.”  

Id. § 17-206(5)(a).  Such remedies may include ordering the political 

subdivision to replace a race-neutral, at-large election system with “a 

district-based” or “an alternative” election system to ensure that citizens 

categorized by race have a greater chance to elect more candidates of 

their choice.  Id.  
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The NYVRA provides various rules for what “evidence shall be 

weighed and considered” to determine whether a political subdivision is 

liable for vote dilution.  Id. § 17-206(2)(c).  For instance, where “more 

than one protected class of eligible voters are politically cohesive in the 

political subdivision, members of each of those protected classes may be 

combined” for purposes of establishing vote dilution.  Id. 

§ 17-206(2)(c)(iv).  Further, vote dilution under the NYVRA does not 

require any “evidence concerning the intent on the part of the voters, 

elected officials, or the political subdivision to discriminate against a 

protected class.”  Id. § 17-206(2)(c)(v).  Nor may a court consider “evidence 

that voting patterns and election outcomes could be explained by factors 

other than racially polarized voting, including but not limited to 

partisanship,” or “evidence that sub-groups within a protected class have 

different voting patterns.”  Id. § 17-206(2)(c)(vi), (vii).  And a court cannot 

consider “evidence concerning whether members of a protected class are 

geographically compact or concentrated,” although it may factor such 

evidence into “determining an appropriate remedy.”  Id. 

§ 17-206(2)(c)(viii).  
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The NYVRA also provides a non-exhaustive list of factors that a 

court may consider in deciding whether, “under the totality of the 

circumstances, the ability of members of the protected class to elect 

candidates of their choice or influence the outcome of elections is 

impaired.”  Id. § 17-206(2)(b)(i), (3).  These factors include “the extent to 

which members of the protected class have been elected to office in the 

political subdivision,” id. § 17-206(3)(b), and “the extent to which 

members of the protected class are disadvantaged in,” for example, 

“education, employment, health, criminal justice, housing, land use, or 

environmental protection,” id. § 17-206(3)(g).  Courts may also consider 

“any additional factors” and no “specified number of factors [is] required” 

to establish a vote-dilution violation.  Id. § 17-206(3)(k).  

B. The Town is a political subdivision of New York and home to just 

over 30,000 residents.  NYSCEF No.60 at 11–12.  Since at least 1865, the 

Town’s voters have selected their Town Supervisor and the members of 

their Town Board in at-large elections.  NYSCEF No.61 at 132:15–17.  It 

is undisputed that the Town did not adopt this at-large system for any 

racially discriminatory reasons.  See NYSCEF No.70 at 2.  
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In March 2024, Plaintiffs filed this lawsuit alleging that the Town’s 

at-large elections violated the NYVRA.  Compl. ¶¶ 157–60.  Plaintiffs 

sought an order requiring the Town to abandon its at-large system in 

favor of a district-based or alternative system.  Compl. ¶ 133. 

C. On September 25, 2024, the Town moved for summary judgment.  

NYSCEF No.70, which the Supreme Court granted on November 7, 2024.  

NYSCEF No.147 (the “Order”).  The Supreme Court first determined that 

“Defendants have capacity to assert this challenge” because “compliance 

with the NYVRA will force them to violate the constitutional proscription 

against unequal protection under the law.”  Id. at 2.  Then, turning to the 

constitutionality of the NYVRA’s vote-dilution provisions, the Supreme 

Court concluded that strict scrutiny applied because “the text of the 

NYVRA, on its face, classifies people according to their race, color, and 

national origin,” requiring the Town to make redistricting decisions 

based upon its residents’ racial classifications.  Id. at 16.   The NYVRA’s 

vote-dilution provisions failed strict-scrutiny review because they do not 

serve a compelling state interest and are not narrowly tailored to 

achieving any such interest.  Id. at 14–21.  As to “compelling state 

interest,” the court explained that, while “past discrimination against the 
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protected class . . . justifi[es] [ ] race-based statutes” like the federal 

Voting Rights Act (“VRA”),  “the NYVRA is devoid of any requirement of 

proving past discrimination by a protected class.”  Id. at 17.  The 

NYVRA’s vote-dilution provisions are not narrowly tailored to achieving 

any compelling interest either.  Id. at 19–21.  “The NYVRA sets no 

minimum bar on the extent of any [ ] impairment of voter ability to 

influence an election,” and “the review standard is lax to the point of 

explicitly allowing a court to find voter dilution exists without citing any 

basis.”  Id. at 20.  The Supreme Court struck the NYVRA “in its entirety 

from further enforcement and application to these Defendants and to any 

other political subdivision in the State of New York.”  Id. at 2.   

E. Plaintiffs appealed, and, on January 30, 2025, this Court issued 

its Decision reversing the Supreme Court’s Order.  See NYSCEF No.160 

(the “Decision”).  This Court addressed the constitutionality of the 

NYVRA’s vote-dilution provisions as part-and-parcel of a capacity to sue, 

explaining that the Town only has “capacity to challenge the 

constitutionality of the NYVRA” if “it forces them to violate the Equal 

Protection Clause.”  Id. at 2–3.  The Court then proceeded to explain that, 

in its view, the Town “failed to show as a matter of law that compliance 
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with the NYVRA would force [it] to violate the Equal Protection Clause.”  

Id. at 3.  This Court reasoned that the NYVRA vote-dilutions provisions 

do not trigger “strict scrutiny” in “all applications” because the provisions 

allow “members of all racial groups, including white voters, to bring vote 

dilution claims.”  Id. at 16–17.  This Court noted that while the NYVRA 

does provide for “race-based districting [as] one of the possible remedies 

under the NYVRA,” this is only one possible remedy, so the Town’s 

constitutional arguments could only be raised if the Court “entertains 

[such] a remedy.”  Id. at 18–19.  This Court also relied several times on 

comparisons between the NYVRA and state voting rights acts in 

California and Washington, which had survived constitutional 

challenges.  See id. at 16–20.   

This Court explained that, in its view, the NYVRA did not need to 

incorporate the federal Voting Rights Act’s (“VRA”), 52 U.S.C. § 10301, 

so-called Gingles test, from Thornburg v. Gingles, 478 U.S. 30 (1986), in 

order to pass constitutional muster.  Instead, the Court concluded that 

the Gingles preconditions are an outgrowth of the U.S. Supreme Court’s 

statutory interpretation of Section 2 of the VRA and not mandated by the 

U.S. Constitution.  Decision at 19–20.  This Court similarly found that it 
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was not necessary for the NYVRA to “require the plaintiff in every vote 

dilution case” to satisfy Gingles’ totality-of-the-circumstances inquiry 

and that the NYVRA did “not significantly differ from the [federal Voting 

Rights Act] in this respect.”  Id. at 20–21.  The Court again analogized 

the NYVRA to the California and Washington voting rights acts, 

observing that those statutes also do not incorporate all of Gingles’ 

requirements.  See id. at 19–20.  This Court also reasoned that, “even if 

it were unconstitutional to apply the NYVRA in situations where the 

Gingles test has not been satisfied, the NYVRA could still be 

constitutionally applied in situations where the Gingles test has been 

satisfied.”  Id. at 21. 

Finally, this Court’s Decision adopted at least one implicit element 

for vote-dilution liability under the NYVRA, and that conclusion will bind 

parties in the multiple NYVRA cases currently being litigated 

throughout the State, see infra pp.15‒16—including this case on remand.  

This Court explained that a NYVRA plaintiff must show that “an 

alternative practice” exists “that would allow the minority group to have 

equitable access to fully participate in the electoral process.”  Decision 

at 20 (citations omitted).  The Decision did not define its “equitable 
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access” implied element.  See generally id.  Nor did it address the 

differently-worded implied element that Plaintiffs and the Town had 

agreed was required to make out an NYVRA vote-dilution claim: that a 

plaintiff must also show that “the protected class would be better 

represented” under an alternative system.  NYSCEF No.73 at 12 

(emphasis added); see NYSCEF No.70 at 21–24.  Finally, the Decision did 

not explain whether it was concluding that “vote dilution” as used in the 

NYVRA required the plaintiff to making some additional, implicit 

showing beyond proving “racially polarized voting” or satisfying the 

totality-of-the-circumstances analysis.  See Election Law § 17-204.  

F.  The Court of Appeals has not yet considered the NYVRA, which 

the State enacted the NYVRA in 2022, see Gov. Kathy Hochul, Governor 

Hochul Signs Landmark John R. Lewis Voting Rights Act of New York 

Into Law (June 20, 2022).3  Multiple cases involving allegations that 

towns have violated the NYVRA’s vote-dilution provisions are currently 

underway.  See Clarke v. Town of Newburgh, Index No.EF002460/2024 

(Sup. Ct. Orange Cnty.); Young v. Town of Cheektowaga, Index 

3 Available at https://www.governor.ny.gov/news/governor-hochul-signs-
landmark-john-r-lewis-voting-rights-act-new-york-law. 
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No.803989/2024 (Sup. Ct. Erie Cnty.); Serratto v. Town of Mount 

Pleasant, Index No.55442/2024 (Sup. Ct. Westchester Cnty.).  As in this 

case, the plaintiffs in both Young, Index No.803989/2024, and Serratto, 

Index No.55442/2024, raise NYVRA vote-dilution challenges against the 

at-large election methods that certain New York political subdivisions 

use to elect members of their town boards.  See Young, Index 

No.803989/2024, NYSCEF No.1 at ¶¶ 43–87 (Mar. 18, 2024); Serratto, 

Index No.55442/2024, NYSCEF No.1 at ¶¶ 174–87  (Jan. 9, 2024).  And 

like the Town here, the government-entity-defendants in both of those 

cases have raised constitutional challenges to the NYVRA’s vote-dilution 

provisions.  See Young, Index No.803989/2024, NYSCEF No.68 at 25–35 

(Sept. 3, 2024); Serratto, Index No.55442/2024, NYSCEF No.118  

at 10–26 (Aug. 13, 2024).  While both Young and Serratto have been 

stayed pending this Court’s review of the Supreme Court’s summary-

judgment order, Young, Index No.803989/2024, NYSCEF No.154 

(Nov. 21, 2024); Serratto, Index No.55442/2024, NYSCEF No.175 

(Nov. 21, 2024), both cases could now proceed to trial after this Court 

declared the NYVRA facially constitutional, see Young, Index 
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No.803989/2024, NYSCEF No.157 (Jan. 30, 2025); Serratto, Index 

No.55442/2024, NYSCEF No.179 (Jan. 30, 2025). 

REASONS FOR GRANTING LEAVE TO APPEAL 

This Court considers the same standards as the Court of Appeals 

when determining whether to grant a motion for leave to appeal.  See 22 

NYCRR § 500.22(b)(4).  An appeal may be worthy of the Court of Appeals’ 

review where the appeal presents “issues [that] are novel or of public 

importance.”  Id.  That is because the role of the Court of Appeals includes 

“address[ing] important legal [i]ssues” by, for example, “develop[ing] 

emerging areas” of law and “[c]onstru[ing] statutes in developing areas 

of regulation.”  N.Y. Court of Appeals, The New York Court Of Appeals 

Civil Jurisdiction And Practice Outline 17 (July 2023);4 accord Hawkins, 

11 N.Y.3d at 493 (“authoritatively declare and settle the law uniformly 

throughout the state” regarding “legal issues of statewide significance”); 

Babigian v. Wachtler, 69 N.Y.2d 1012, 1014 (1987) (“issues of law of 

particular significance . . . that merit[ ]the attention of [the Court of 

Appeals]”); Corbett v. Scott, 243 N.Y. 66, 67 (1926) (“a question of law” 

that the Court of Appeals has not yet “passed on”); United Paperboard 

4 Available at https://www.nycourts.gov/ctapps/forms/civiloutline.pdf. 
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Co. v. Iroquois Pulp & Paper Co., 217 N.Y.S. 762, 763 (4th Dep’t 1926) 

(same).  Relatedly, an appeal may be worthy of the Court of Appeals’ 

review where an Appellate Division “writing” has made an “incorrect 

statement[ ] of the law” regarding “important legal issues.”  N.Y. Court 

of Appeals, supra, at 17.  The Questions Presented here meet these 

standards, and thus this Court should grant this Motion for leave to 

appeal to the Court of Appeals. 

I. Whether The NYVRA’s Vote-Dilution Provisions Are 
Constitutional—Including What Implicit Elements In The 
Statute Inform That Conclusion—Is An Unsettled And 
Significant Question Of Statewide Importance That The 
Court Of Appeals Should Address 

A. Whether the NYVRA Violates The Federal Or State 
Equal Protection Clause Is An Unsettled And 
Important Constitutional Question That The Court Of 
Appeals Has Not Yet Addressed  

1. The federal and state constitutions’ Equal Protection Clauses 

require laws to “operate equally upon all.”  Students for Fair Admissions, 

Inc. v. President & Fellows of Harvard Coll., 600 U.S. 181, 201–02 (2023) 

(“SFFA”) (citations omitted; brackets omitted); see People v. Aviles, 28 

N.Y.3d 497, 502 (2016) (New York’s Constitution “provides for equivalent 

equal protection safeguards”).  Accordingly, any law that makes “racial 

classification[s]” violates the Equal Protection Clause unless it satisfies 
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“daunting . . . strict scrutiny” review, SFFA, 600 U.S. at 206–07 (citations 

omitted)—even laws that “burden or benefit the races equally,” Johnson 

v. California, 543 U.S. 499, 505–06 (2005) (citations omitted); see 

Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 224 (1995); accord 

Parents Involved in Cmty. Schs. v. Seattle Sch. Dist. No. 1, 551 U.S. 701, 

720 (2007) (distributing “benefits” and “burdens” based on “racial 

classifications” triggers strict scrutiny). 

To survive strict scrutiny under the Equal Protection Clause, a law 

must be “narrowly tailored to achieving a compelling state interest.”  Wis. 

Legislature v. Wis. Elections Comm’n, 595 U.S. 398, 401 (2022) (per 

curiam) (quoting Miller v. Johnson, 515 U.S. 900, 904 (1995)).  As 

relevant here, States have a compelling interest in “remediating specific, 

identified instances of past discrimination that violated the Constitution 

or a statute,” SFFA, 600 U.S. at 207; Shaw v. Hunt, 517 U.S. 899, 909 

(1996) (citations omitted), and the U.S. Supreme Court has “long 

assumed” that compliance with Section 2 of the VRA is a “compelling 

interest” that could justify drawing race-based district lines, Cooper v. 

Harris, 581 U.S. 285, 292 (2017); see also Wis. Legislature, 595 U.S. 

at 401–02.  Further, the U.S. Supreme Court has explained that Section 

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



- 19 - 

2 itself satisfies strict scrutiny only because it contains “exacting 

requirements,” Allen v. Milligan, 599 U.S. 1, 30 (2023)—the Gingles test, 

Wis. Legislature, 595 U.S. at 402—that narrowly tailor its application, 

Allen, 599 U.S. at 30; Bartlett v. Strickland, 556 U.S. 1, 21 (2009) 

(plurality opinion); see generally 52 U.S.C. § 10301. 

2. The Town respectfully submits that it has presented a 

substantial argument that the NYVRA’s vote-dilution provisions are 

unconstitutional, justifying the Court of Appeals’ review. 

The NYVRA’s vote-dilution provisions trigger strict-scrutiny review 

because they mandate that political subdivisions like the Town group 

their citizens according to racial classifications, see Election Law 

§ 17-206(2)(c)(iv), and then take “official conduct discriminating on the 

basis of race,” SFFA, 600 U.S. at 206 (citations omitted).  

For political subdivisions like the Town that use “an at-large 

method of election,” Election Law § 17-206(2)(b)(i), the NYVRA requires 

them to abandon that system and adopt one that gives more minority-

preferred candidates better chances of winning elections either if there is 

“racially polarized” voting among the “members of a race, color, or 

language-minority group” in the jurisdiction, id. § 17-204(5), or if the 
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ability of the members of such groups “to elect candidates of their choice 

or influence the outcome of elections is impaired” under the NYVRA’s 

totality-of-the-circumstances inquiry, id. § 17-206(2)(b)(i).  This 

mandates “distinctions based on race.”  SFFA, 600 U.S. at 204.  For 

example, if there is racially polarized voting in a town, then the political 

subdivision must alter or abandon its race-neutral at-large method of 

election so that the preferred candidates of voters grouped together solely 

by race have greater electoral success.  See Election Law § 17-206(5).  

Given the zero-sum nature of elections, this necessarily decreases other 

racial groups’ preferred candidates’ chances of electoral success.  Thus, 

the NYVRA mandates distributing “benefits” and “burdens” based on 

“racial classifications,” triggering strict-scrutiny review.  Parents 

Involved, 551 U.S. at 720; see SFFA, 600 U.S. at 206. 

The NYVRA’s vote-dilution provisions for jurisdictions with “a 

district-based or alternative method of election”—which a political 

subdivision must adopt if it abandons its at-large system to comply with 

the NYVRA—likewise trigger strict scrutiny.  These provisions require a 

political subdivision using a district-based election method to group their 

voters based solely on race and then to change that system to ensure it 
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does not “usually” result in the defeat of a racial-minority-preferred 

candidate if there is “racially polarized” voting or an impairment of 

minority groups’ ability to determine or influence an election under an 

amorphous totality-of-the-circumstances inquiry.  Election Law 

§ 17-206(2)(b)(ii).  Thus, this standard similarly “demands consideration 

of race,” Abbott v. Perez, 585 U.S. 579, 587 (2018) (citations omitted), and 

requires that political subdivisions “distribute[ ] burdens or benefits 

based on individual racial classifications,” Parents Involved, 551 U.S. 

at 702, triggering strict-scrutiny review. 

The NYVRA’s vote-dilution provisions fail strict scrutiny because 

they do not further a compelling state interest and are not narrowly 

tailored to achieving such an interest.  First, these provisions do not 

further a compelling interest because the NYVRA does not seek to 

“remed[y] specific, identified instances of past discrimination that 

violated the Constitution or a statute.”  SFFA, 600 U.S. at 207; Shaw, 

517 U.S. at 909.  That is because the NYVRA does not require proof of 

“past discrimination by a protected class” before a court may require a 

political subdivision to engage in race-based redistricting, Order at 17; 

see Election Law § 17-206(2)(b)(i).  Second, the NYVRA’s vote-dilution 
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provisions are not “narrowly tailored.”  SFFA, 600 U.S. at 206–07 

(citation omitted).  The NYVRA’s vote-dilution provisions eschew the 

Gingles test, see Election Law § 17-206(2)(c)(viii) (disclaiming first 

Gingles precondition); id. § 17-206(2)(b)(ii), (c)(iv) (allowing plaintiffs to 

rely on “influence” or “coalition” districts); see id. § 17-204(6) (not 

requiring second Gingles precondition); id. § 17-206(2)(b)(i)(A), (ii)(A) 

(not adhering to Gingles’ second step); id. § 17-206(3) (providing that 

totality-of-the-circumstances analysis is an independent path to race-

based districting), meaning that the NYVRA lacks the exacting 

safeguards that make Section 2 of the VRA narrowly tailored for 

constitutional purposes. 

3. The constitutionality of the NYVRA’s vote-dilution provisions is 

both “a question of law” that the Court of Appeals has not yet “passed 

on,” Corbett, 243 N.Y. at 67, and that is “of statewide significance,”

Hawkins, 11 N.Y.3d at 493 (2008), thus this question “merit[s] the 

attention” of the Court of Appeals, Babigian, 69 N.Y.2d at 1014.    

The NYVRA is relatively new legislation that the Court of Appeals 

has not yet considered.  The very first attempts to litigate the NYVRA’s 

vote-dilution provisions are currently underway, including the case here, 
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and are being challenged in New York courts throughout the State.  See 

Clarke, Index No.EF002460/2024; Young, Index No.803989/2024; 

Serratto, Index No.55442/2024.  One Supreme Court has already held 

that the NYVRA is unconstitutional, see Order at 25—and while this 

Court overturned that order with its Decision, this just highlights that 

the NYVRA’s enforcement constitutes an “emerging area[ ]” of law, N.Y. 

Court of Appeals, supra, at 17, and raises “novel” issues, 22 NYCRR 

§ 500.22(b)(4), that the Court of Appeals has not “directly passed on,” 

Corbett, 243 N.Y. at 67.  The Court of Appeals deciding the 

constitutionality of the NYVRA now would “authoritatively declare and 

settle the law uniformly throughout the state,” Hawkins, 11 N.Y.3d 

at 493, for these litigants and the litigants to come who will inevitably 

bring future NYVRA claims throughout the State.  Accordingly, this 

Court should grant leave for the Court of Appeals to “determine[ ] [this] 

legal issue[ ] of statewide significance” in this developing legal area, 

especially given that the NYVRA’s constitutionality has already “been 

considered by both the trial and the intermediate appellate court.”  Id. 

While all serious constitutional challenges to state statutes raise 

important questions of statewide significance, the challenge here is “of 
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particular significance.”  Babigian, 69 N.Y.2d at 1014.  The NYVRA 

regulates the process by which all political subdivisions within New York 

conduct elections, meaning that it goes to the heart of democratic self-

governance in this State.  Election Law § 17-220.  “The right to vote, of 

course, is of the most fundamental significance under our constitutional 

structure,” Hoehmann v. Town of Clarkstown, 40 N.Y.3d 1, 6 (2023) 

(citations omitted), and the NYVRA implicates that right because it 

directly regulates “all elections for any elected office” throughout the 

State, Election Law § 17-220.  Further, the NYVRA involves racial 

classifications.  “[A]ll racial classifications imposed by the government” 

by law, Johnson, 543 U.S. at 505 (emphasis added; citations omitted), are 

subject to strict scrutiny because of their potentially pernicious nature, 

regardless of whether they “may be said to burden or benefit the races 

equally,” id. at 506 (citations omitted).   

It is the Court of Appeals’ prerogative and obligation to resolve this 

significant and unsettled question of statewide importance.  The Court of 

Appeals is “the final arbiter of questions of State law,” Anheuser–Busch, 

Inc. v. Abrams, 71 N.Y.2d 327, 334 (1988), including the New York 

Constitution and has the “duty to say what the law is,” thus it would be 
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“improper[ ] [to] cast[ ] the intermediate appellate court as the arbiter of 

New York law,” Verneau v. Consol. Edison Co. of N.Y., 37 N.Y.3d 387, 

396 n.2 (2021) (citations omitted).5  Further the Court of Appeals’ review 

now is justified, as there are currently at least three impending NYVRA 

trials across the State, including one such trial that falls outside of this 

Court’s Department.  See Clarke, Index No.EF002460/2024; Young, Index 

No.803989/2024; Serratto, Index No.55442/2024. 

4. While the Town recognizes that this Court disagreed with its 

merits arguments regarding the NYVRA’s constitutionality, that does 

not undermine the substantial and unsettled nature of this question.  

Indeed, the Town respectfully submits that there are several grounds 

upon which the Court of Appeals could well disagree with this Court’s 

resolution of this significant constitutional issue.     

The Court of Appeals may well disagree with this Court’s 

conclusion that the NYVRA’s vote-dilution provisions are not subject to 

strict-scrutiny under the Equal Protection Clause even if that court 

5 Of course, the U.S. Supreme Court is the final arbiter of the meaning of the Equal 
Protection Clause of the Fourteenth Amendment to the U.S. Constitution, but the 
Court of Appeals is the last word on that constitutional provision so far as New York 
state courts are concerned.   

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



- 26 - 

accepts this Court’s conclusion that voters of all races can raise NYVRA 

claims.  See Decision at 16–19.  The U.S. Supreme Court has explained 

that “all racial classifications, imposed by [a] governmental actor, must 

be analyzed . . . under strict scrutiny.”  Adarand Constructors, 515 U.S. 

at 227 (emphasis added).  While this Court’s analysis on this point relied 

heavily on state-court decisions upholding the California and 

Washington voting rights acts, see Sanchez v. City of Modesto, 145 Cal. 

App. 4th 660 (Cal. Ct. App. 2006); Portugal v. Franklin County, 530 P.3d 

994 (Wash. 2023) (en banc), those nonbinding cases pre-date and conflict 

with the U.S. Supreme Court’s landmark decision in SFFA, 600 U.S. 181.   

Relatedly, the Court of Appeals may well conclude that this Court 

did not grapple with those state-court cases’ erroneous conclusion that 

Section 2 of the VRA is not subject to strict scrutiny.  See Decision at 17.  

The U.S. Supreme Court has made clear that Section 2 is subject to “strict 

scrutiny” because it “demands consideration of race” in a State’s 

redistricting process.  Abbott, 585 U.S. at 587 (citations omitted); see 

Bethune-Hill v. Va. State Bd. of Elections, 580 U.S. 178, 193–94 (2017); 

Cooper, 581 U.S. at 292–93.  And this Court implicitly noted this by 

recognizing that “districting maps that sort voters on the basis of race” 
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must be “narrowly tailored to achieving a compelling state interest” and 

that, “when a State invokes § 2 to justify race-based districting, it 

must . . . meet the narrow tailoring requirement[.]”  Decision at 17–18 

(quoting Wis. Legislature, 595 U.S. at 401–02).   

The Court of Appeals could also reasonably hold that this Court 

misunderstood the relevant inquiry when it concluded that—unlike 

Section 2—the NYVRA’s vote-dilution provisions are not subject to strict 

scrutiny because “race-based districting is only one of the possible 

remedies under the NYVRA.”  Decision at 18 (citations omitted).  While 

imposing a remedy requiring the Town to engage in “race-based 

redistricting,” Decision at 18, would certainly trigger strict scrutiny, see 

Shaw v. Reno, 509 U.S. 630, 643, 646 (1993), so would imposing liability 

on the Town for refusing to replace its race-neutral at-large system with 

one expressly designed to ensure greater electoral success for the preferred 

candidates of the Town’s minority citizens lumped together by race, see 

supra pp.20–21; SFFA, 600 U.S. at 206.  Respectfully, the Court of 

Appeals could well hold that this Court failed to address whether 

imposition of NYVRA vote-dilution liability itself triggers strict-scrutiny 
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review, apart from whether a particular remedy under the NYVRA 

triggers strict scrutiny.  See generally Decision at 18. 

The Town also respectfully submits that the Court of Appeals could 

find that this Court erred in concluding that the NYVRA is constitutional 

despite “not requir[ing] the plaintiff in every vote dilution case” to meet 

Gingles’ mandatory second step—a showing that the political process is 

not equally open to minority voters under the totality-of-the-

circumstances.  Supra pp.12–13; see Decision at 20–21.  The Gingles

second-step inquiry helps ensure that Section 2 is narrowly tailored by 

requiring a plaintiff to show that the political process is not equally open 

to minority voters in addition to also satisfying the three necessary 

Gingles preconditions.  Supra pp.18–19.  Without this necessary, second 

step, NYVRA vote-dilution liability is triggered merely upon a showing 

of “racially polarized” voting.  See Election Law § 17-206(2)(b)(i).  Yet, 

racially polarized voting is a common occurrence “in most States” and 

merely shows a “discernable, non-random relationship[ ] between race 

and voting.”  Cooper, 581 U.S. at 304 n.5.  Notably, the California and 

Washington voting rights acts (on which the Court relied, see Decision at 

16–19) require plaintiffs to show vote-dilution as defined in those 
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statutes and satisfy a totality inquiry that is similar to Gingles’ second 

step.  See Wash. Rev. Code § 29A.92.030; Cal. Elec. Code § 14026(e).  

Further, the Court of Appeals could well determine that this 

Court’s conclusion “that the NYVRA need not contain the first Gingles

precondition” to comply with the Equal Protection Clause, Decision at 19, 

likewise misunderstands relevant precedent and the NYVRA’s scope.  

The Equal Protection Clause demands that a statute requiring race-

based redistricting contain safeguards that are at least equivalent with 

Section 2’s safeguards, given that provision’s historical pedigree and 

narrowly tailored design.  See Cooper, 581 U.S. at 292; Bartlett, 556 U.S. 

at 21 (plurality opinion) (warning that relaxing any of the Gingles 

standards would raise “serious constitutional concerns”).  This Court held 

that “it was rational” for New York to exclude the first precondition from 

the NYVRA because, unlike Section 2, the NYVRA contemplates 

“influence districts” and “remedies” that do not involve drawing new 

districts.  Decision at 20.  However, the U.S. Supreme Court has rejected 

“influence” districts, explaining that if “[Section] 2 were interpreted to 

protect this kind of influence, it would unnecessarily infuse race into 

virtually every redistricting, raising serious constitutional questions.”  
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League of United Latin Am. Citizens v. Perry, 548 U.S. 399, 445–46 (2006) 

(citation omitted).  And the Town explained that the NYVRA requires 

municipalities to make decisions based on racial classifications totally 

apart from its remedies provision.  Supra pp.10–11.   

B. What Implied Elements An NYVRA Plaintiff Must 
Prove Is An Unsettled And Significant Question Of 
Statewide Importance That The Court Of Appeals 
Should Address  

Even if the Court of Appeals were to conclude that the NYVRA’s 

vote-dilution provisions could be constitutional, but see supra Part I.A, 

review by the Court of Appeals remains necessary because this Court 

recognized at least one implicit element of an NYVRA vote-dilution claim 

as part of its constitutional analysis, and authoritatively resolving the 

issue of what implicit elements these provisions contain is a significant 

and unsettled legal question that is part-and-parcel of the constitutional 

inquiry.  As explained above, supra pp.15–16, there are at least three 

NYVRA vote-dilution cases pending throughout the State, and each of 

the litigants in those cases—including the Town here—have argued that 

the vote-dilution provisions must include various implicit elements.  See, 

e.g., NYSCEF No.70 at 21–24; Serratto, Index No.55442/2024, NYSCEF 

No.146 at 16–21; id., NYSCEF No.60 at 12; Young, Index 
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No.803989/2024, NYSCEF No.143 at 12.  Review by the Court of Appeals 

is needed now, so these cases do not proceed through trials without 

knowing the elements of the NYVRA vote-dilution claims at issue. 

The present case demonstrates the confusion surrounding the 

question of whether the NYVRA vote-dilution provisions require certain 

implicit elements.  Below, both the Town and Plaintiffs agreed that, to 

make out an NYVRA vote-dilution claim, the plaintiff must show that 

there is an available remedy that would increase the minority group’s 

preferred candidates’ chances of winning more seats than under the 

Town’s current at-large system.  See Index No.2024/11753, NYSCEF 

No.13 at 15; NYSCEF No.70 at 11, 21–24.  This Court adopted a different 

implicit element than the one that the Town and Plaintiffs agreed upon, 

while also, perhaps, suggesting that the NYVRA requires still another 

implicit element based on an NYVRA plaintiff’s duty to prove “vote 

dilution.”  See Decision at 14–21; supra pp.13–14.   

The implicit element(s) that this Court’s Decision adopted differs 

significantly from the implicit element that the parties agreed upon.  This 

Court concluded that an NYVRA vote-dilution plaintiff must show both 

“that vote dilution has occurred” and “that there is an alternative practice 
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that would allow the minority group to have equitable access to fully 

participate in the electoral process.”  Id. at 20 (citations omitted; emphasis 

added).  Requiring a plaintiff to show that an alternative practice would 

give “the minority group . . . equitable access to fully participate in the 

electoral process,” id. (emphasis added), is not the same as requiring a 

plaintiff to show that the alternative practice would increase minority-

preferred candidates’ chances of winning more elections in the 

jurisdiction—the implicit element the parties agreed upon here, see 

NYSCEF No.70 at 21–24.  Under the parties’ agreed-upon implicit 

element, a plaintiff must show that an alternative election system exists 

under which minority-preferred candidates would perform better than 

under the extant at-large system.  See id.  Under this Court’s implicit 

element, in contrast, plaintiffs must somehow further define what 

“equitable access to fully participate in the electoral process” means and 

then show that an alternative map satisfies this new element—

presumably through the use of election results, although that is not clear.  

See Decision at 20.  And, perhaps, a plaintiff must also make some 

additional showing to establish “vote dilution” under this Court’s 

decision—although, again, that is unclear.  See supra pp.13–14.  
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The Court of Appeals is the only court that can finally settle the 

required elements of an NYVRA vote-dilution claim on a statewide basis.  

See Verneau, 37 N.Y.3d at 396 n.2; Anheuser–Busch, Inc., 71 N.Y.2d 

at 334.  While this Court’s decision does bind Supreme Courts in other 

Appellate Departments since it is the only appellate authority on the 

issues in dispute here, see, e.g., People v. Turner, 5 N.Y.3d 476, 482 

(2005), it will not bind other Appellate Departments, Mountain View 

Coach Lines, Inc. v. Storms, 102 A.D.2d 663, 665 (2d Dep’t 1984) 

(citations omitted).  So, here, each of the Supreme Courts with pending 

NYVRA vote-dilution trials must decide those cases consistent with this 

Court’s Decision, Turner, 5 N.Y.3d at 482, but then another Appellate 

Department may well disagree with this Court’s decision on appeal from 

one of those trials, Mountain View Coach Lines, 102 A.D.2d at 665.  The 

Court of Appeals could, of course, overrule all of these Appellate Division 

and Supreme Court decisions, see, e.g., Verneau, 37 N.Y.3d at 396 n.2, 

perhaps requiring all new trials in these cases.  The Court of Appeals 

resolving this issue now will provide much-needed guidance in these now-

pending NYVRA cases across the State, especially because these litigants 
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are headed to trial without clearly knowing what elements they must 

prove or disprove.  See supra pp.15–16.   

Notably, the Court of Appeals is practically certain to review the 

constitutionality of the NYVRA’s vote-dilution provisions, including 

whether these provisions include certain implied elements, once one of 

these three pending NYVRA cases reach final judgment.  A party can 

appeal to the Court of Appeals “as of right” from an Appellate Division 

order that finally determines an action that “directly involve[s] the 

construction of the constitution of the state or of the United States.”  

CPLR 5601(b)(1).  A party can also appeal to the Court of Appeals “as of 

right” from a final judgment in the Supreme Court “where the only 

question involved on the appeal is the validity of a statutory provision of 

the state or of the United States under the constitution of the state or of 

the United States.”  CPLR 5601(b)(2).  Further, a party can appeal a final 

judgment in the Supreme Court to the Court of Appeals “as of right . . . 

where the appellate division has made an order on a prior appeal in the 

action which necessarily affects the judgment, . . . and which satisfies the 

requirements of [CPLR 5601(b)] except that of finality.”  CPLR 5601(d).  

Thus, once any Supreme Court in the pending NYVRA vote-dilution 
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cases enters final judgment after trial—and perhaps all three—aggrieved 

parties may appeal as of right to the Court of Appeals (either before or, 

at the very least, after, intermediate appeals).  It would be a waste of 

judicial and litigant resources—including the resources of the 

government-party defendants in each of these cases—to postpone the 

Court of Appeals’ inevitable review on this core issue.  

II. The Court Should Also Grant Leave As To Whether The 
Town Has Capacity To Challenge The Constitutionality Of 
The NYVRA’s Vote-Dilution Provisions When Sued Under 
Them, As That Question Is Inextricably Tied To The 
Question Of The Constitutionality Of Those Provisions 

A. There is an exception to the general rule that municipalities 

“lack capacity to mount constitutional challenges to acts of . . . State 

legislation,” Matter of World Trade Ctr. Lower Manhattan Disaster Site 

Litig., 30 N.Y.3d 377, 383 (2017) (citation omitted), which exception 

allows municipalities to mount such challenges if they assert that, “if 

they are obliged to comply” with the statute, “they will by that very 

compliance be forced to violate a constitutional proscription,” Matter of 

Jeter v. Ellenville Cent. Sch. Dist., 41 N.Y.2d 283, 287 (1977).  

Accordingly, a municipality has capacity to sue to challenge a statute’s 

constitutionality if it could be “held accountable [ ] under the Equal 
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Protection Clause . . . by reason of” its compliance with a state statute.  

City of New York v. State, 86 N.Y.2d 286, 295 (1995).   

B. Here, this Court held that the Town did not have capacity to 

challenge the NYVRA’s constitutionality for the sole reason that this 

Court concluded that the Town had not established “that compliance with 

the NYVRA would force [it] to violate the Equal Protection Clause.”  

Decision at 13.  That is, to resolve the question of the Town’s capacity, 

this Court had to decide the very constitutional question at the heart of 

the Town’s challenge to the NYVRA.  Indeed, the Court stated that the 

Town had “to succeed on [its] constitutional argument” in order to show 

that it had capacity to challenge the NYVRA, and the Court held that the 

Town lacked such capacity expressly “[f]or the reasons discussed below” 

in the Court’s Equal Protection Clause analysis.  Decision at 13.   

C. Given the interwoven nature of the Questions Presented 

regarding the Town’s capacity to challenge the constitutionality of the 

NYVRA’s vote-dilution provisions and whether those provisions violate 

the Equal Protection Clause, this Court should grant the Town leave to 

appeal on the capacity question if it grants leave to appeal on the 

underlying constitutionality question.  Similar lack-of-capacity 

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



- 37 - 

arguments are currently being litigated in other NYVRA cases pending 

throughout the State, see, e.g., Serratto, Index No.55442/2024, NYSCEF 

No.146 at 9–10, and granting this Motion now would allow the Court of 

Appeals to “settle the law uniformly throughout the state” on this 

important legal issue, Hawkins, 11 N.Y.3d at 493.  Further, granting 

leave to appeal on the capacity question would give the Court of Appeals 

the opportunity to address the novel legal question—which the Town 

raised and this Court did not address—of whether the “capacity to sue” 

limitation, CPLR 3211(a)(3) (emphasis added), is even applicable when a 

municipality has not sued anyone and merely asserts the 

unconstitutionality of a statute as a defense when sued under it, see 

Index No.2024-11753, NYSCEF No.24 at 15.  That question is “of 

statewide significance,” Hawkins, 11 N.Y.3d at 493, because its 

resolution would impact the defenses available to all New York political 

subdivisions when sued under state law.   

III. This Court Should Refrain From Issuing The Remittitur To 
The Supreme Court Pending Its Decision On Whether To 
Grant This Motion And Any Review Of The Court Of Appeals 

This Court should refrain from issuing its remittitur to the 

Supreme Court pending its disposition of this Motion and any review of 
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this appeal by the Court of Appeals, including in the interests of judicial 

and litigant economy. 

A. Once this Court renders a decision that allows for further 

proceedings in the Supreme Court, the Supreme Court does not reacquire 

the jurisdiction necessary to conduct those further proceedings until this 

Court issues remittitur.  CPLR 5524(b); 22 NYCRR § 1250.16(c); Fry v. 

Vill. of Tarrytown, 671 N.Y.S.2d 633, 634 (Sup. Ct. Westchester 

Cnty. 1998).  As CPLR 5524(b) expressly provides, “[t]he entry of [the 

remittitur] shall be authority for any further proceedings.”  

CPLR 5524(b); see also Richard C. Reilly, Practice Commentaries, 

McKinney’s Cons. Laws of N.Y., CPLR C5524:2 (“If further proceedings 

are needed in the lower court, the entry there of the appellate remittitur 

is the authority for the further proceedings.”).  This remittitur rule allows 

a case that has been appealed to proceed in an orderly fashion after the 

disposition of that case, as it ensures that only one court has jurisdiction 

over the relevant proceedings at a time.  See, e.g., Fry, 671 N.Y.S.2d 

at 634; Malnati v. Metro. Life Ins. Co., 300 N.Y.S. 1313, 1317 (Sup. Ct. 

Queens Cnty. 1937), aff’d, 254 A.D. 681 (2d Dep’t 1938).  
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B. Here, this Court should stay any further proceedings below by 

not issuing its remittitur pending its disposition of the Town’s Motion 

and any review of this appeal by the Court of Appeals.  As shown above, 

the Town’s Motion presents significant issues of statewide importance 

that merit review by the Court of Appeals.  Supra Parts I–II.  That review 

would either dispose of this case, should the Court of Appeals reverse this 

Court and affirm the Supreme Court, or provide much needed clarity on 

the essential elements of Plaintiffs’ NYVRA claim.  Such guidance is 

crucial for the trial called for by this Court’s Decision. 

CONCLUSION 

The Court should grant the Town leave to appeal to the Court of 

Appeals and refrain from issuing the remittitur. 
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Dated: February 18, 2025  Respectfully submitted, 

TROUTMAN PEPPER 
LOCKE LLP
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