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IN THE COURT OFCOMJ\ION PLEAS OF BUTLER COUNTY, PENNS\'LVANIA 

FAITH A. GENSER and FRANK P. MATTS, CIVIL DIVISION 

A.D. No.2024-40116 Petitioners, 

v. 

BUTLER COU!','TY BOARD OF ELECTIONS, 

Respondent. 

I\IEMORANDUM IN OPPOSITION TO PETITION FOR REVIEW IN THE 
NATURE OF A STATUTORY APPEAL 

The April 29, 2024, Petition for Review in the Nature of Statutory Appeal filed on behalf 

of Petitioners Faith A. Genser and Frank P. Matis (the "Petition") against the Butler County 

Board of Elections (the "Board") seeks sweeping declaratory relief in an attempt to manufacture 

a post-primary ballot curing policy without official Bollfd action. This retroactive, imwriucn, 

and unadopted ballot curing policy docs not exist in the Pennsylvania Election Code, nor is it 

required by Pennsylvania Supreme Court precedent. 

Despite the Petition's broad demand for declaratory relief, Petitioners' standing before 

this Court is limited to the canvassing of their respective provisional ballots during the 

computation of the April 23, 2024. primary clcc1ion. Accordingly, any effort to supplant the 

Boru-d's statutory authority or circumvent its legislative process to ask this Court to retroactively 

declare what the Board's ballot curing policy must have included is beyond the statutory scope 

under which the Petition was filed. Under § 3157, this Court may consider only whether the 

Board abused its discretion or committed an error of law relative to the provisional ballots cast 

by Ms. Gcnscr and Mr. Matis after each returned a verified mail•in ballot. As the record 

demonstrates that the Board's designated Computation Board acted in compliance with the 
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Election Code at all times during the computation and canvassing of the vote from the April 23, 

2024, primary, and there was no challenge made to the Computation Board's decisions 

concerning Petitioner's provisional ballots during the canvassing that the Board could make any 

decision or order upon, the Court must deny lhe relief sought in the Petition. 

I. Procedural History 

This matter comes before the Court by Petition filed pursuant to 2S P .S. § 3 I 57 which 

penniis "[ a ]ny person aggrieved by any order or decision of any county board regarding the 

computation or canvassing of the returns of any primary or election ... [to] appeal therefore 

within t\vo days after such order or decision shall have been made, whether then reduced to 

writing or not, to the conn specified in this subsection, setting forth why he feels that an injustice 

has been done, and praying for such order as will give him relief. ... " Id. (emph. added). The 

Petition was filed after the Computation Board completed its canvass. Tiu: Court ordered lhe 

Board to show cause why the relief requested in the Petition should not be granted and a hearing 

was held May 7, 2024. 

During the May 7, 2024, hearing, the Court granted leave for the Republican National 

Committee, the Republican Party of Pennsylvania and the Pennsylvania Democratic Party to 

intervene as Respondents to the Petition. Now pending before the Court is the Order to Show 

Cause. 

II. FACTUAL BACKGROUND 

A. The Butler County Board of Elections is charged with administering 
Primaries and Elections within the County. 

The Butler County Board of Elections is responsible for administering elections in 

accordance with the Election Code. 2S P.S. 264l(a) (county boards have ''jurisdiction over the 

conduct of primaries and elections in such count(ies) in accordance with the provisions of the 
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[Election Coe.le]."). The Board is comprised of the elected members of the Butler County 

Commissioners (McCurdy 18:20-25). 

To implement mail-in voting for every eligible voter in Pennsylvania, the General 

Assembly amended the Election Code in 2019 and set forth the parameters by which the county 

boards of election must administer the mail-in process. P.L. 552, No. 77 § 8: see 25 P.S. 

§ 3150.1 l(a). The Board of Elections is responsible for reviewing and processing applications 

for absentee and mail-in ballots. 25 P.S. § 3146.2b, 3 ISO. l2b; confirming an absentee applicant's 

qualifications by verifying their proof of identification and comparing the information on the 

application with information contained in the voter's record. 25 P.S. §§ 3146.2b, 3 ISO. 12b; see 

also id. § 3146.8(g)(4); sending a mail-ballot package that contains a ballot, a "Secrecy 

Envelope" marked with the words "Offidal Election Ballot," and a pre-addressed outer return 

envelope, on which a voter declaration form is printed (the "Declaration Envelope"). Id. 

§§ 3146.6(a), 3150.16(a). The Board also maintains poll books to track which voters have 

requested mail ballots and which have returned them. Id. §§ 3 l 46.6(b )(3), 3 l 50. l 6(b )(3). 

ln order to conduct the computation of the vote, each member of the Board appoints one 

individual to a Computation Board to canvass and count the votes following each election. 

(McCurdy 19:2-11). The Computation Board is comprised of two individuals registered as 

members of the Democratic Party and one individual registered as a member of the Republican 

Party. (McCurdy 19:18-23). In accordance with the mandate of the Election Code, all returned 

mail-in ballots are kept in sealed or locked containers until they are canvassed by the 

Computation Board, which is responsible for pre-canvassing and canvassing maii-in ballots, 

including examining the voter declaration. 2S P .S. §§ 3146.S(a); 3 l 46.8(g). 
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B. Voting by Mail BaUot 

Under the Pennsylvania Election code, registered voters choosing to vote by abstntee and 

mail~in bailots ( collectively .. mail-in ballots") must first complete an applicaiion providing the 

voter's name, address of registration, and proof of identification. 25 P.S. §§ 3146.6(a), 

3 l50.16(a). As part of the application process, voters provide all the information necessary for 

the Board to verify that they are qualified to vote in Pennsylvania. 25 P.S. § 3146.2(b). After the 

application is submitted, the Board confirms the applicant's qualifications by verifying proof of 

identification and comparing the information on the application with information contained in 

the elector's record. (Mccurdy 37:20-38:7); 25 P.S. §§ 3 l46.2(b), 3 l50.12(b); see also id. 

§ 3146.S(g)( 4). 

The Board then provides to the voter an envelope containing an appropriate ballot, a 

yellow inner envelope labeled "Official Election Ballot" (the "Secrecy Envelope"), a second 

white envelope with a purple border containing a voter declaration ("Declaration Envelope''), 

and instructions written by the Pennsylvania Department of State on how to complete and return 

the ballot to ensure it will be counted. (McCurdy 38:20-39:10). In order to vote the mail ballot, 

the elector completes the ballot and places it in the Secrecy Envelope marked Official Election 

Ballot which then must be placed into the Declaration Envelope. The elector then must fill out, 

date and sign the declaration printed on the Declaration Envelope. 25 P .S. §§ 3 l 46.6(a), 

3 I 50. l6(a). Although the Election Code only requires the Board to keep poll books showing 

which voters requested mail ballots and which have returned mail in ballots, the Board also 

inputs that information into the Department of State's Statewide Uniform Registry of Electors 

('.'SURE") system. (McCurdy 37:20-38:7); 25 P.S. §§ 3146.6(b)(3), 3150.l6(b)(3}. 
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If a voter applies for a mail-in ballot and later changes his or her mind and decides to vote 

in person on election day, there are two ways that the voter is permitted to cast a ballot at the 

polling location. (McCurdy 40: I 0-41 :24 ). First, if the voter brings the mail-in ballot and the 

Declaration Envelope, the voter can sign a "surrender fonn" stating the voter no longer wishes to 

have the active mail-in ballot. Id. The Judge of Elections also signs the surrender fonn, accepts 

the mail-in ballot and Declaration Envelope, and keeps all of those materials in a separate 

envelope for such surrendered mail-in ballots. Id. 

If the voter docs not bring the mail-in ballot and Declaration Envelope lo the polling 

location, the voter may complete a provisional ballot, attesting that the.voter is eligible to vote in 

Butler County, is registered, and has not submitted a ballot in any other way. ld. This 

provisional ballot is then evaluated by the Computation Board during the coovass to ensure the 

voter d.id not .submit the mail-in ballot or any other ballot(s) during the election. (McCurdy 

42: I 5-43:S): If the Computation Board finds that any other ballot has been cast by the voter, it 

dctcnnines which ballot was cast first and disregards any later ballots to prevent "two bites at the 

apple." Id.; 25 P.S. § 30S0(a.4)(S)(ii)(F) ("A provisional ballot shall not be counted if: ... the 

elector's absentee or mail-in ballot is timely received by a county board of elections."), 

C. The "Ballot Curing Policy" Adopted and Amended by the Board 

Pursuant to its authorily lo, inter a/ia, "make and issue such rules, regulations and 

instructions, not inconsistent with law, as they may deem necessary for the guidance of voting 

machine custodians, elections officers and electors", the B.oard issued a Ballot Curing Policy 

specific io the Declaration Envelope. 25 P .S. § 2642. When tht: Board determines a policy is 

necessary or desirable such policy is voted on in a public meeting. (McCurdy 77:l l-20), The 

Ballot Curing Policy adopted by lhe Board following a public meeting on May 2, 2023, is 
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consistent with the pcnnissivc authority granted by the Pennsylvania General Assembly that 

pennits the Board to cure mail-in ballots under certain narrow circumstances: "[f]or those 

absentee or mail-in ballots for which proof of identification has not been re<:ei ved or could not be 

verified." 25 P.S. § 3 I46.8(g)(7)(h); (McCurdy 76:4-2S); see Respondent Intervenor Republican 

Party Exh. I, (the "Curing Policy"), The Curing Policy was amended on February I 4, 2024, 

following another public meeting. (Mccurdy 77: 1-4). 

Contrary lo the specific limited relief available in a § 3 I 57 statutory appeal to challenge a 

canvassing or computation decision, the Petition explicitly purpons to challenge the Butler 

County Ballot Curing Policy. See Petition, ,r 3 ("The Board published the challenged policy at 

issue on its website prior to the election.") (emphasis added). Prior to the April 23, 2024, 

primary, the Solicitor of Butler County and the Director of the Butler County Bureau of 

Elections Chantall McCurdy were lobbied by lawyers from the American Civil Liberties Union 

(the "ACLU"-the organization that also represents Petitioners in this matter) regarding other 

parts of the Curing Policy. Counsel for the Petitioners, on behalf of the ACLU, contacted the 

Director of the Butler County Bureau of Eleciions, and discussed with Director Mccurdy and 

Butler County Solicitor Julie Graham certain issues relating to voters' "De..~ignated Agents" 

under the Board's adopted Curing Policy. (McCurdy 27: 10-29:6). The day at\cr the April 23, 

2024, primary, these la\ryers again approached the Butler County Bureau of Elections and 

County Solicitor regarding the Curing Policy, this time requesting a directive to the Computation 

Board to count provisional ballots cast by voters who had returned mail-in ballots without the 

required Secrecy Envelope. (McCurdy 29:7-31 :7). 

These lawyers requested the County Solicitor and the Director of Elections to instruct the 

Board to pre-determine how the Computation Board would count provisional ballots in the event 
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that the voter had also cast a mail-in ballot without a secrecy envelope. ld. Director McCurdy 

and Solicitor Graham advised counsel for the ACLU that the Computation Board evaluates all 

provisional ballots cast to determine whether they should be counted. Historically any ballot that 

did not contain a Secrecy Envelope was not counted. (Mccurdy 29:7-31:7). The Board of 

Elections does not direct the decisions of the Computation Board, but rather defers entirely to its 

decisions regarding the canvass and computation of votes. (McCunly 31 :4-24). 

D. Pre-Canvass Receipt and llandling of l\lail-in Ballots. 

In advance of the April primary certain information relating to the external appearance of 

mail-in ballots was recorded in the Department of State's SURE system, A machine calkd Agilis 

Falcon sorted mail-in ballots received before election day for the purpose of organizing them in 

accordance with their respective precincts. (McCunly 33:2-36:6). During this machine sorting, 

the Agilis Falcon measured the ballots' weight and dimensions. Those ballots identified by 

machine as having irregularities with respect to weight and dimensions were segregated. Id. 

Common issues detected by the Agilis Falcon included mail-in ballots returned to the 

incorrect county (the counties determine the diinensions of the envelopes they use); and whether 

the mail-in ballot was not thick enough or too thick. (McCurdy 33:2-36:6). The Bureau of 

Elections assessed the "irregular" mail-in ballots individually and manually scanned in the 

barcodes on the Declaration Envelopes into the SURE system. ld. In recording irregularities 

detected by Agilis Fa Icon, Bureau of Elections employees used their best judgment to choose 

from a list of options provided within the SURE system to record the potential issue. (McCurdy 

33:2~36:6J. In the event the Bureau of Elections found a ballot meant for another county, it 

undertook best efforts to forward the ballot to the proper county. Id. 
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Mail-in ballots cannot lawfully be opened until the date of the primacy or election, so the. 

Computation Board could not know with any certainty if an irregularity detected by the Agilis 

Falcon was a defect that would result in the mail-in ballot not being counted. Id. Further. even 

when lhe Agilis Falcon had not detected any irregularity with a mail-in ballot and there was no 

obvious defect on the outside of the Declaration Envelope, the Board had opened mail-in ballots 

on election day to find that the inner contents were defective and could not be counted (such as 

when a voter included folded medical records roughly the same size and weight as a ballot). Id. 

E. Recent Changes to the SURE System Generated Automatic Emails from the 
Department of State to Mail-in Voters. 

Although the Petition makes repeated allegations that "the Board" notified Petitioners 

prior to the primary election that it "rejected their ballots" and would not count their votes 

because of a missing "Secrecy Envelope," the record evidence docs not support those 

allegations. See Petition ff 16, 27, 35. The Board could not verify whether any mail-in ballot 

was missing a Secrecy Envelope until after it was permitted by law to open the Declaration 

Envelopes on the day of the primary. (McCurdy 21:12-22:6, 45:4-48:6). No notifications were 

sent to Petitioners by or on behalf of the Board. 

During the April 23, 2024, primacy cycle, voters who returned mail-in ballots received 

automatically generated emails from the Pennsylvania Department of State resulting From 

information recorded in the SURE system. (McCurdy 45:4-48:6). If mail-in voters supplied 

their email addresses, the Department of Statt: sent "status update" emails related to returned 

mail-in ballots. Id .. For example, on April 11, 2024, Petitioner Genser received an email from 

RA-votemegstatcert@certstate.pa.us advising her that hr;:r ballot ,vould not be counted because it . 
was not returned in a Secrecy Envelope. The email further advised "[i}f you do not have time to 

request a new ballot before April 16, 2024, or if the deadline has passed, you can go to your 
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polling place on election day and cast a provisional ballot.'' The email also directed Petitioner 

Genser to contact Butler County if she had questions o.r needed more infonnalion. See 

Petitioners' Exhibit D. 

In the case of irregularities detected by the Agilis Falcon machine in Butler County, the 

Board employees input their "best guess" into the SURE system about whether or not the mail-in 

ballots included the required Secrec}' Envelope. Id. If that recorded "best guess" was '"cancel, 

no Secrecy Envelope" the voter received an email automatically generated by the Department of 

State telling the voter that the county identified that their mail-in ballot was lacking a Secrecy 

Envelope and instructing the voter to contact the county for a replacement ballot or go to the 

voter's polling place to cast a provisional ballot.. (Mccurdy 48:8-49:3). The Department of 

State did not verify with the Board whether or not its instruction was consistent with the Board's 

Curing Policy. Id. 

During the May 7, 2024, hearing, Petitioner Genser testified that she understood before 

she had cast a provisional ballot that the provisional ballot would not remedy the lack of a 

Secrecy Envelope in her returned mail-in ballot. (Genser 148:1-2). Petitioner Genser testified 

that she contacted the Bureau of Elections on April 11, and again April 15, (the day before the 

April 16 deadline to request a new mail-in ballot as referenced in the April 11, 2024, email she 

received) and consequently understood that a provisional ballot would likely not be counted. 

(Genser 150:12-19). 

F. The Canvass and Count 

On April 26, 2024, the Computation Board publicly commenced the computation and 

canvassing of the primary returns. (McCurdy 19:24-21:8). Petitioners' legal counsel Richard T. 

Ting was present for the canvassing as a watcher. Id. The Computation Board first sele'-1ed its 
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officers and then took up the canvassing of absentee and mail-in ballots, followed by provisional 

ballots and write-in votes, in that order. ld. At the time the Computation Board convened, no 

Deciaration Envelopes or Secrecy Envelopes had been opened. (McCurdy 21:12-22:6). To 

protect voter privacy, the Declaration Envelopes and Secrecy Envelopes were manually opened 

by the Director and Vice Director of the Bureau of Elections in front of the Board employees in 

the presence of the Computation Board. Id. 

During the canvass; the Computation Board detennined that 40 mail-in ballots were 

missing a Secrecy Envelope marked "Official Election Ballot". (McCurdy 22:10-17). To protect 

the privacy of voters, the Computation Board never discloses the names of any voters to protect 

the secrecy of the voter-so the names of the voters who failed to return a ballot inside the 

Secrecy Envelope were not announced or discussed during the canvass. (McCurdy 26: 14-24). 

Upon review of the 74 provisional ballots, only three were determined to have been 

completed by voters who had previously submitted a mail-in ballot missing the Secrecy 

Envelope marked "Official Election Ballot." (McCurdy 24:23-26:13). The three members of the 

Computation Board, without discussion or debate, unanimously decided to not count these three 

provisional ballots. (McCurdy 26:2S-27:9). Mr. Ting nor any other individual made a challenge 

to these three unanimous determinations of the Computation Board. Had a challenge been made, 

the Bo.u-d would have been required lo convene a hearing at. which the Board could h.ave taken 

testimony, heard evidence, and rendered a decision on the provisional ballots .. 

25 P.S. § 3050(a.4)(4). 

The Computation Board rejected an additiona1 17 provisional ballots because the voter 

was registered to the wrong party for the ballot cast, 12 were rejected per the Ballot Curing 

Policy, and two were rejected because the voteis were not registered in Butler County. 
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(McCurdy 2S:2-21). The only matters before this Coun arc the unanimous decisions of the 

Computation Board not lo count two of the "three provisional ballots rejected on the basis that 

these voters had cast a provisional ballot when they had already turned in an absentee or mail-in 

ballot that lacked a secrecy envelope." Id. 

Ill. LEGALSTANDARD 

Under a § 3157 statutoiy appeal, the Court may only reverse the Board's decisions 

concerning Petitioners• provisional ballots if it finds an abuse of discretion or error of law. In re 

Canvass of Absentee & Mail-in Ballots of Nov .. 3, 1020 Gen. Election, 241 A.3d 1058, 1070 

(Pa. 2020). This Court must evaluate the Computation Board's decision in accordance with the 

wcll-es.tablisbed interpretive principle that where the language of a statute is unambib'llous, the 

language must control. 1 Pa.C.S. § 192 l(b). If the Court finds an ambibruity in the language of 

the statute, it must ascertain the legislative intent, In re Canvass, 241 A.3d at 1062. In election 

cases, the Court must consider the principle that the Election Code should be construed to not 

deprive electors of their right to elect a candidate of their choice but must also adhere to the 

principles imbeddcd in the Election Code that the General Assembly intended to prote\':t voter 

privacy, prevent fraud, and to otherwise ensure the integrity of the voting process. Id. at 1062; 

1071. 

Here, there is no evidence in the record before this Court or allegation in the Petition that 

the Computation Board acting under the authority of the Board abused its discretion. The 

Petition only improperly challenges the Board's authority to implement a curing policy that does 

not address the lack of a mail-in voter's Secrecy Envelope. The specific challenge to the limits 

of the Ballot Curing Policy is outside the scope of relief available under§ 31S7. The Board's 

authority is expressly granted by the General Assembly in the Election Code and its authority in 
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this regard is a settled matter. Pennsyfra11ia Democratic Party v. Boockvar, 238 A.3d 345, 374 

{Pa. 2020) ("Upon review, we conclude that the [county) Boards arc not requited to implement a 

"notice and opportunity to cure" procedure fur mail-in and absentee ballots that voters have filled 

out incompletely or incorrectly."): Rep11b/ic National Committee (RNC) v. Chapman, 2022 WL 

16754061, *16-17 (Pa. Commw. Ct. Sept. 29, 2022) (finding that the Pennsylvania Supreme 

Court in Boockmr neither required nor prohibited county boards of election to fmplement 

appropriate curing procedures consistent with the Election Code) {afrd by equally divided 

Pennsylvania Supreme Coun. RNC v. Chapman, 284 A.3d 207 {Pa. 2022). 

IV. .ARGUJ\IENT 

A. A § 3157 Statutory Appeal Cannot Seek Declaratory Relief 

25 P.S. § 3157 allows Petitioners only to seek the Court's review of the Computation 

Board's decision to not count their respective provisional ballots, but it is not a vehicle to have 

the Court impose the sweeping declaratory relief sought by the Petition. The Petition seeks an 

order from this Court "reversing the decision of [the Board]; declaring that Pennsylvania 

Supreme Court precedent, the Penn~ylvania Election Code, and the Pennsylvania 

Constitution require the Board to count Petitioners' provisional ballots[ •I" Petition, 

"Wherefore clause", p. 19.. The broad, declaratory relief the Petition seeks is essentially a 

mandatory imposition of a post hoc, Court-imposed curing policy in line with the ACLU's post

primary lobbying efforts. Such declaratory relief cannot be granted via a § 3 l 57 appeal.1 

§ 3157 allows the Court to address only the two votes at issue for the April 23, 2024, 

primary election in which the Petitioners provisional ballots were cast. Even the third 

provisional ballot excluded by the Computaiion Board under substantially identical 

1 The Petition is not brought pursuant to lhe Pennsylvania DeclaratOry Judgments Act, 42 Pa.C.S.A. § 7531 er seq. 
which is !he vchii;lc by which a party can seek a dccl;ua1ion of"'rights, status. and oth<>r legal relatioru;" from a court 
wilhin it,; proper e~ercise of jurisdiction. 

13 



RETRIE
VEDFROMDEMOCRACYDOCKET.C

OM

circumstances is not before the Court in this appeal. See Lewis v ... Phi/a Cty, Bd. Of Elections, 71 

Pa. D. & C. 5•h 181 (Ct. Com. Pl. 2018). To obtain the relief available under§ 3157, the "person 

aggrieved" must present facts supporting his or her position lhat the county board's decision was 

in error. Id. In fact, the Court could examine the facts presented by each Petitioner in this action 

and determine that the Board's decision should be upheld for one and reversed for the other-but 

what the Court cannot do is declare what the Board's Curing Policy must include. 

B. The Petition lncorrcdly Challenges the S11bstance of the Board's Curing 
Policy 

The Petition makes plain that there is no argument that the. Computation Board did not 

apply the duly-adopted and duly-amended Ballot Curing Policy in accordance with its terms. 

Rather, the Petition seeks .to have the Court redraft the Ballot Curing Policy to address 

circumstances far beyond its scope which is lo "allow registered voters the opportunity 10 cure 

immaterial deficiencies on their absentee or mail-in ballot declaration envelopes." Ballot Curing 

Policy, Respondent Intervenor Republican Party Exh. I. This requested redraft is only within the 

authority of the PeMsylvania General Assembly to mandate or for the Board to adopt following 

a public meeting. Because the General Assembly has not mandated such a policy in the Election 

Code, the Petition cannot demand that the Court unilaterally amend the Ballot Curing Policy 

through this§ 3157 statutory appeal. 

1. Tl,e Board'.f Curing Policy is Co11siste111 ivit/1 the Election Code 

The Pennsylvania General Assembly expressly authorizes county boards of election to 

"cure" a defective mail-in ballot in one narrow circumstance. 2.S P.S, § 3146.8(h). By a 

provision first added to the Election Code in a 2012 amendment, the Board mus.I consider 

challenges, ,vith no requirement that a statutory appeal be filed, to "mail-in ballots for which 

proof of identification has not been received or could not be verified[,)" if the elector can provide 

14 



RETRIE
VEDFROMDEMOCRACYDOCKET.C

OM

proof of identification that can be verified by the [Board) by the sixth calendar day following the 

election[.]" [d.; P.L. 195, No. 18, § 7 (enacted March 14, 2012). This provision is all that the 

Election C.ode requires. While maintaining the Election Code's mandate th.at only duly 

registered voters cast ballots in a manner maintaining voter privacy, the Board's Ballot Curing 

Policy allows notification to voters having submitted mail-in ballots with immaterial deficiencies 

on the Declaration Envelope of its inability to properly verify their proof of identification and 

informs those voters of the procedures to "cure" the immaterial deficiency by providing 

sufficient proof of identification. See Ballot Curing Policy, Respondent Intervenor Republican 

Party Exh. l. 

Moreover, it is well-settled that this notice of opportunity to cure immaterial deficiencies 

on absentee or mail-in Declaration Envelopes is not required by the Election Code. Boocl..,'llr, 

238 A.3d at 374 ("[T]he decision to provide a 'notice and opportunity to cure' procedure to 

alleviate [the risk of minor errors made by the voter in contravention of the mail-in ballot 

requirements] is one best suited for the Legislature.") It is also well-settled that the Election 

Code permits the Board's policy as written. RNC v. Chapman, 2022 WL 16754061, *16-17 (Pa. 

Commw. Ct. Sept. 29; 2022) (finding that the Pennsylvania Supreme Court in Boockvar neither 

required nor prohibited county boards of election to implement appropriate curing procedures 

consistent with the Election Code) (atrd by equally divided Coun. RNC v. Chapman, 284 A.3d 

207 (Pa. 2022). 

In Boockvar, the Pcnnsyl vania Democratic Party filed a petition under the Declaratory 

Judgments Act seeking, inter alia, an order requiring county boards of election to implement a 

''cure" procedure for mail-in voters who returned ballots without the required Secrecy Envelope 

marked Official Election Ballot. Id. at 374 ("Petitioner seeks a declaration that under Act 77, the 
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[county boards] must 'clothe and count naked ballots," i.e., place ballots lhat were returned 

without the secrecy envelope into a proper envelope and count them, rather than invalidate 

them.'.') The. Pennsylvania Supreme Court rejected the petition in Boocki•ar, relying on the 

"General Assembly's intention that, during the collection and c.mvassing processes, when the 

outer envelope in which the ballot arrived is unsealed and the sealed ballot removed, it should 

not be readily apparent who the elector is, with what party he or she affiliates, or for whom the 

elector has voted." Id, at 378. Finding that the Secrecy Envelope maintains an imperative policy 

imbedded in the Election Code-that voters remain anonymous-the Court held that "clothing 

and counting the naked ballots" would violate that policy. Id. at 3 79 ("It is clear that the 

Legislature believed that an orderly canvass of mail-in ballots required the completion of two 

discrete steps before critical identifying infonnation on the ballot could be revealed. The 

omission of a secrecy envelope defeats this intention .... the Legislature signaled beyond cavil 

that ballot confidentiality up to a certain point in the process is so essential as to require 

disqualification.") 

In RNC v. Chapman, the Republican National Committee filed a Declaratory Judgments 

Act petition seeking, inter alia, "a declaratory judgment that the [ county boards of election] arc 

prohibited under Pennsylvania law from developing and implementing notice and opportunity to 

cure procedures with respect to mail-in ballots unless such procedure offers only the narrow 

opportunity to cure included within the Election Code for mail-in voters to provide proof-of• 

identification within six days. 2022 WL 16754061 *5-6; 25 P.S. § 3146.S(h). The 

Commonwealth Court held that neither the Election Code nor precedent prohibits the county 

boards from developing and implementing appropriate notice-and-cure procedures and denied 

the petition. Id. •21.22. 

16 
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2. Tiu! Board's Curillg Policy is ldemica/ to t/1e Relief Gra11ted in 
Keol,ane. 

The Petition rests its reasoning on the decision of the Delaware County Court of 

Common Pleas in a matter entitled Keohane i·. Del. Co. Bd. Of Electio11s, No. 2023-004458. 

However, the issue presented in Keohane.resulted from a provisional ballot challenge hem:ing in 

which the Delaware County Board of Elections had voted not to count three provisional ballots 

after considering evidence that the respective three voters had returned mail-in ballots with 

certain deficiencies on the Declaration Envelope, had not requested replacement ballots, nor 

appeared before the Delaware County Bureau of Elections to correct the mail-in ballots. None 

of the petitioners in Keohane returned a mail-in ballot without a Secrecy Envelope. The very 

relief granted by the court in Keohane-to count the petitioners' provisional ballots because they 

provided the requisite proof of identification entitling them to vote that could not be ascertained 

frnm their returned mail-in ballots on the Declaration Envelopes-goes no further than what is 

already pennitted under the Butler County Ballot Curing Policy. 

Given the authority of the Board to craft its Curing Policy established by the Election 

Code and these precedents, this Court must reject the Petition's insistence that it be amended to 

include a procedure by which a mail-in voter can cure a mail-in ballot returned to llu: Bureau of 

Elections without a Secrecy Envelope that has never been required by the Election Code or legal 

precedent. 

D. The Board Did Not Abuse Its Discretion or Commit Any Error of Law. 

This Court is limiled to deciding whether the record before it shows that the Board 

abused its discretion or committed an error oflaw. /11 re Canvass of Abse111ee & Mail-in Ballots 

o/Noi'. 3, 2020 Gen. Election, 241 A.3d 1058, 1070 (Pa. 2020). The Petition alleges no abuse of 

discretion by the Board, and none can be found in the record. In fact, in side-stepping the 
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procedures delineated in the Election Code to challenge the canvassing decision concerning any 

provisional ballot and instead electing to file this statutory appeal, Petitioners denied the Board 

any opportunity to exercise discretion over the decision of the Computation Board, let alone 

abuse it. See 25 P.S. § 3050(a.1)(4)(1){4) (during the canvass, anyone may challenge whether a 

provisional ballot should be counted; the provisional ballot must be marked and set aside and the 

county board must provide notice of the challenge to all interested parties and hold a hearing 

within seven days). 

The Delaware County Board in Keohane held a public hearing after the petitioners 

properly challenged the decisions regarding their votes during the canvass. During this hearing, 

the Delaware County Board heard evidence and argument and announced that it could riot count 

the challenged provisional votes based on its understanding of the decision in In re: Allegheny 

Co. Provisional Ballots in the 2020 Election, 241 A.3d 695 (Pa. Commw. 2020) (evaluating 

decisions of county board concerning provisional ballots missing required signatures on 

envelopes). Unlike the Petition before this Court, the Court of Common Picas fn Keohane had 

something to review-decisions made by the Delaware County Board at a public hearing 

following a challenge to provisional votes during the canvass. 

All alleged errors in the Petition are made "upon info1111ation and belier· and nothing 

within the record establishes any error was committed at all. See Petition ,r 7 ("Upon 

info1111ation and belief, the Board's decision to implement the [Curing Policy] and to reject 

Petitioners' provisional ballots was based on a mistaken interpretation of the Pennsylvania 

Supreme Court's decision in [Boockvar] ... "; 'I[ 57 (same); '1[ 61 e•upon info1111ation and belief, 

the Board also based its decision on a misreading of the Pennsylvania Election Code."). 

18 
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The record before this Court clearly establishes the following: 

• On May 2, 2023, the Board adopted a Ballot Curing Policy after a public meeting; 

• On February 14, 2024, this Ballot Curing Policy was amended following a public 
meeting; 

• The Ballot Curing Policy addresses only deficiencies with mail-in votes that the 
Bureau of Elections. is unable to verify as returned by a registered voter due to 
immaterial proof-of-identification errors on the Declaration Envelope; 

• The Board has not adopted a policy relating to mail-in ballot Secrecy Envelopes; 

• On April 26, 2024, Petitioners' mail-in ballots were not counted due to the lack of 
a Secrecy Envelope marked Official Election Ballot; 

• On April 26, 2024, the Computation Board rejected Petitioners' provisional 
ballots consistent with the terms of 25 P.S. § 30S0(a.4)(S)(ii)(F) ("A provisional 
ballot shall not be counted if: ... the elector's absentee ballot or mail-in ballot is 
timely received by a county board of elections."). 

The Board has committed no error of law and the decisions of the Computation Board 

with respect to Petitioners' provisional ballots should be upheld. Unlike the court in Keohane 

which considered the record of a public hearing in which even a county b.oard member eitpressed 

that it was a "travesty of justice" that the board believed it was constrained to follow, the record 

before this Court shows adherence to the express terms of the Election Code consistent with all 

applicable binding precedent. See Eithibit A, Keol,a11e Petiiion, ft 58-60. 

The Petition repeatedly alleges that the Board "notified" Petitioners·thnt it had rejected 

their mail-in ballots prior to the primary and instructed that they could cast provisional ballots 

instead, but the record is clear that. those notifications were sent by the Department of State. 

Petitioners' Exhibit D, 4111/24 Email. The Petition seeks to imply that Petitioners were misled 

by the emails from the Department of State and directives of an option to cast a provisional 

balloL Department of State guidance and communications to voters based on its SURE system 

does not cireumvc.nt the PeMsylvania General Assembly's authority to detennine the mandates 
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of the Election Code. See Boockvar, 238 A.3d at 3 74. Likewise, such confusion created by 

communications originating from the Department of State cannot override the Board's authority 

to administer elections in accordance with the Election Code. 

V. CONCLUSION 

The record before this Court reveals that the Petition is not seeking to have the Court 

correct any mistake made by the Computation Board during the canvassing of votes in the 

primary. Rather, the Petition is asking this Coun to require the Board to ·implement a policy 

nullifying 2S P.S. § 30S0(a.4)(S)(ii)(F) ("[A] provisional ballot shall not be counted if: ... the 

elector's absentee ballot or mail-in ballot is timely received by a county board of elections.") 

There is no requirement that the Board adopt any notice-and-cure policy or procedure concerning 

mail-in ballot deficiencies _and the Court cannot order that the Board do so in response to this 

§ 3157 statutory appeal. 

Dated_: June 28, 2024 Respectfully submitted, 

BUCHANAN INGERSOLL & ROONEY PC 

By: ___________ _ 
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Kathleen Jones Goldman, Esquire 
PA. I.D. No. 90380 
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UnionTrust Building 
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IN THE COURT OF COMMON l'LEAS'or DELA WARE COUNTY, PJ!.NNSYLVANIA 

SONJA KEOHANE, RICHARD 
KEOIL\NE, :ind DARDARA:\VELSII, 

~ . 
Petitioners, 

' 
v. 

'DELAWARE COUNTY BOARD OF 
ELECTIONS, 

lu:spondc:nt, 

~ 

CIVIL DIVISION 

ELECTION Al'l'EAL 

PETITION FOR RF.VIF.,v lNTIIF. NATURE OF A STATUTORY APl'F.AJ, 

Petitioners Soaja Keohane, Richard Keohane, and Barbar.:1. Welsh. qwlil1ed registeted 

electors of Delaware: County, by and lhrough their undersigned counsel, Amerii:an Civil 

liberties Union of PeMsylvani~ and lhe Public Interest Law Center, appeal pursuant to 25 P.S. 

I . 



RETRIE
VEDFROMDEMOCRACYDOCKET.C

OM

§ 31S7 from the decision of lite Dl!lawll.le CoWlly Board of Elections ("Board~) on May 21, 

2023, to 1101 coW1t their provisional ballots voted in the 2023 munic:ipal primary, 1 and aver as 

follows: 

INTRODUCTION 

I. ·,'V cting i! t.hc comcr$tllm:: of our democracy and the fundamental right upon 

which all our civil liberties rest." Wesberry v. Sunders, 376 U.S. 1, 17 ( 1964). It includes the 

right"of eligible voters both to cast lhair ballots and to have them counted. 
• 

2. This appeal concerns the decision of lhc DclawaM County Board of Electi~s (tJ;te 
1 

• 
' . 

• "Bourd"} co diliemranchise Petitioners, who eac:h voted II provisional bnllot at his or' her polling • 
. . ,, ·. 

place on May 16, 2023, after the Boatd had cancelerl the mail-in ballotS t!tay had; p~iously 

' ~ 
submitted, bccousl:' of purported defects on the outer en,-elope _or l;l mis~ing inner secrecy 

... 
envelope. 

. 
3. Sometime prior f(,l t!!e May t 6 ptlm:iiy; the Bo:ird established and implemented :i 

polil:y of allowing vote~ to cure defec:13 _io mwl ballots.. but only if the voter followed a novel 

' procedure found nowhere in state Jaw, requiring the voter either to (a) obtl.iu and complccc a . . .. ' 
~ 

rcP,lscemcnt ballot in person at the office of the Burc:au of Elcc.tions (the "Bureau"} in Media, 
.. .-_- ' l' 

PA, or (b) request tli11t the Bureau mail a replacement ballot lo the voter in advance of election 
• 

day. See hllp;;:(Jdelccm11.gov/puhllcrelation.,.Jrelea~cs/2023/flawL?dvotr;;hymailcnvcloccs.html (last 

visit~ May 25, 202}). Meanwhile, guidance from the Pcnn~ylvllllia DepartmenL of Stace 

1 Petition= arc all votcn in Pcnnsylve.n.ia House District 168. As Petitioners do not seek:,. 
recount or recruwas~ undi:r sections 170 I, 1702 or 1703 of lhc Election Cc:idc:, aod m, r.1Ce in 
their election district is close enough for the affected voters' provision:il ballots to potcnti3.l.ly 
impact any outcomes, there is no need for lhe Cowt ~r the Board to suspend certification of any 
ract in DiSlrict 168, or in any o1h¢t el~lion district. Rather, Petilionets seek an order declaring 
the BOli?d's_decls!on unlawful and.requiring lhc Board to amend the final vote count to iaclude 
Petitioners' provisional ballots. 

2 
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providtd tliat a voter could ob1ain a provisional ballot at the polling place lf, among other 

re.asoo,, th,: voter "returned a completed abs.:ntce or man-in ballot that WIIS rejected by the 

county board of e)ecliom .... " http!\:f/www.vole.pa.govNo1 ing•in•P h/l'age'1Voling•by

Provisionar-Ballot.aspic (!a~ visited May 25, 2023). 

4. Petilionci:s did not complete: the Board's unique "cure" process, but instead went 

lo lheir polling places 011 Election Day and completed provisional ballots after learning lhat the: 

county had canceled their mail ballots, in order to ensure that they would get to have their votes 

c:owited in the primary election. 

S. The Board itself has acknowledged thst, in fairness, Petitioners' provisional • 
. 

ballots should be counted in light of its previous decision lo ~eel !heir !'13~1 ballots;• but the 

' Board nevertheless decided on Muy 23, 2023 not to count :;ix provisional ballots. The 80111d ., . 
based Ibis decision on a mistaken interpretrtion of the Eicction Code. 

~ 

6. Pc1ilio11cr.1 azc :igsrievcd by this order and decision and hereby nppcal from it . .. 
, JURlSPICTTON 

7. The Court has jurisdiction over !his statutot)' appeal pursuant to 25 P.S, §31S7(a). 
• 

.,. 
PARTIF.S 

• 

8, ' Pelitioner Sonja Keohane is an 80-year-old longtime qualified registered voter 

whoffilides in Delnwar: County and attanptc:d to VOIC by mail ballot in the municipal prillwy. 

The Board notified Mrs. Keohane that It had canceled her ballot on May 10, 2023, See May 25, 

2023 Declaration ofS. Keohane (''SK Dccl.")1 at 1 10. Mn. Keohane completed and submitted a 

provisional b:itlot In persoo at her poning plaw on May 16, 2023. Id,, 13. 

1 A true and concct copy of Sonja Keob.ine's Declaration is atiacbed hereto ut Exhibit A. 

3 

I· 



RETRIE
VEDFROMDEMOCRACYDOCKET.C

OM

• 

• 

9. Petitioner Richard KeohW!e i:! an 81-yczr-old longtime qualified rcgistacd voter 

who resides in Delaware Cowity and attempted to vote: by mail ballot in lhc munici.P31 primary. 

Prior lo Election Day, the Board notified Mr. Kcohsne that it had canceled his hlllot. See Miiy 

2S, 2023,Decl:u-.itioD ofR. Kcoh:ine ("RK Dc:cl.")3 at 18. Despite serio\1$ physil;a} dudleni;es in 

getting to his polling place, Mr: Keohane complet~d and submitted a provisional ballot in person 

at his polling place on May 16, 2023, to c:ns1trc: his participation in lhe prim.ny eleclion, Id.~ 10. 

10. Po:titfo11c:r Barbara \Vcl~h is a 79-year~old longtime qualif1<:d registered voteracd 

trained r.oll ..,.'Orkcr, who resides in Delaware Cowity i!lld attempted ro vote by mail ballot in the ' 
I r 

inwucipal primary. The Delawe.:o: County Board ofElcctiom notified Ms. Welsh tldt it had 

c:uiceled her baUol on May 11, 2023. See May 24, 2023 Decimation ofB. \Vclsh ("BW Dccl.'')4 . . , 

• 

~ 

at f 10. Ms. Welsh completed Wid submitted II provision31 ballot in pelson :it her polliug pla1:1: on .. 

Mlly 16, 2023. Id. 'J 12. • I 

11. Respondent, the Delaware Co~y Bo:ird ofEJec:tious, is a local i;ovemme11t .. 

lll}Cllt)' responsible for ov~pccing the ':')mluct of all elections in Delaware County, includiag 
.. : " 

adjudicating :uid deciding whether to count provisional baUots in accordanc.: with the Election . . . • • 
Code. See:2-s P.S. § 2642 ·(powers and duties of boards of clc::tions); Id. § 30SO(a.4) 

(adjudic:atio~ of provisional ballots): 1ce also DeJIIWllrc CoWity Home Rule Chancr § 421. 

DECISION OF THE BOARD AT rssUF. 

12. Petitioners appeal from th1: dec:ision of the DoMd not to i:ount Petitioners' 

provisional ballots, whidt thc:sc impacted voters completed artcr lhc Board had notified those 

3 A true 1111d concct capy of Richard Keobane's Deduration is attached hereto at Euibil D. 
4 A true and correct copy ofBaroara \Velsb's Declacntiou is ut111Chcd hereto at Exhibii C. 
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same voters that it had canceled - and therefore would not count- their previously submitted 

ma.it ballol$ bec11use of purported defect, involYirtg the ballol envelopes. 

13. The Boacd aMoU11Ced 11.i decision orally at n public hearing on !he disposhion of 

. , ' -
provisional ballots on May 23, 2023, See 5l"13123 Tr. (Ex. E hereto) at 59:19 to 60:10. 

FACTUALDACKGROUND 

Voling by Majl in rennsylvania 

~ 
14. Tbe PennsylvillliaElcciion Code pe1111itu~gjstcrcd vote,:s to vo111 by ~I. cilh~ J

1 

" as an ''absentee clootor,•i if the voter satisfies prescn'bed conditions, suc:h H currcirt militacyr- ~\ j). 

• di b.li Iha ~-- Ill IA- .__ ·.,_ ~ • ~)~ \ 7,llf.·\ \...,: se1111ce, sa I ty t prevents arti:nwwce at po '1'18 p_.., or l1w,;i;1<:e .. um mwucipa 11jy on=-• 
•• 4' ~ ,,~ ': • .J 

Election Day, see 2S P.S. i:. 3146.l, or as a "mail-in" elector if the voter app~lics for i.m:nl b:illot 
~ ' I~ \, ~r 

by the deadline, without any requiJcmcut th3l the vote-r provide a J\!aS~D for voting by mail 
~- • "' ? 

f" I' ' • 
insteadofinpe™>n,seeid.§31S0.ll. ¢'~) ~l \.~_) 

' ~~ -
15. Urulet Pennsylvmin low, idc~:i p~un:s govern how voters apply for, 

-• l 

complete, Md 1etum both absent! an~ mail-in bllllots.J Po!IDS)'lvania mail ballot appllculions 
tr ~ • ~..,. 

' the 4 ~-d-~h. ., L-=r ,I• dd ( • • d f f'..1-,tifi • require vo~r 10 prov, c ts or m.-r.uame, a ress o """1stration, ill! proo o l""11 cauon, 
-._· I \ • •ve, .,~ ... '• .. 

2S P.S. §§ 3146.2, 3150.12 Proo£ ofidCllli.fica.tion includes either a Penmylvauia driver's 
..- ,-=.., • lj ' 

/ l~/l11-~:~uZ er tlie last 4 digits oflhe voter, Social Security numbcr:·2s P .s. § 2602(%.S)(J). 
•' ~~., ~ 

'• ~ Once die county board of t:lcclions verifies tho voter's ideatity and eligibility, it sends.the voter a 

mailing Iha! conlains: l)the ballot; 2) a "secrecy envelope" marked with the wolds "Oftlclal 

Electio.n Ballot"; and 3} a pre-addressed outer relurn envelope that contains the voter declaration 

proscribed b)' law, which the vol er must sign and date. Thr.i paclrot :ilso contains instructions to 

lhe vo1er for properly marking and submitting the b:dloL 

s We refer herein to both lypes of baUots simply as "mait.in" or "mail" ballo1.1. 

s 
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16. A mail-ballot vat.er is.supposed 10. mark the ballot, place ii in the secn:cy 

cnvc:lo~, 311d lheo place the sect")' envcTopo in the ouler retum enelope. Id §§ 3146.6(r,), 

31S0.16(a) .. Thc outer envelope includes a printed dedarauon that the voter';sh:i.11 then fill out, 

date and sigo."•Jd. The volerdc:livcn the entire p3ckagc by mail or by hillld to the coW1ty boaJd 

of e!eclions, and delivciy is limely if made by 8:00 p.m. on Election Day. Id.§§ 3146.6(c), 

3I SO.l(i(c). 

p. Widespread vofa1g by mail ballot in Pennsylvania is relal.ively new, having been \ 

adopted by the Pennsylvania Legislalml: in 2019 for implementation in May 2020. Act of9ct'l>. (--.J·~
o 'I._··~ .; 

31, 2019, Pl,. 552,•No. 77, §·8. Clerical mistakes by mail voters W'e not ~mmup~In~•~• 
.J ~ ,'-~ ... 4~ ~ 

Novembcr 2022 general election, morr: than 16,000 mail in ballots in Pennsylvania were set 
' & • '• t-. V , ,- : .... 1 .. -:. 

.iside hec:ausc thq•lackcd secrecy e:ivelopes, proper slgnal.urcs, \:r dates. See 

'
- , . ,, .. - ,, ., 

.~ -
0 mid1crm0 clection~' nn. l~a-tmil • ales •t>V men -

A f •~ ·-• 
;itcJSc9cfc2flhfua21ac4a4cbfe6Qm.~ \[ ; ,~~. \ 

•· . The Board Cancc.-lcd Petltlonei1' M:ill U~llot, 
• 1J '. \l ,._,. ' 

18. l'etitioneis, and three other qualified voters. timely submirted their me.ii bailob 
'-'I'~ .. 

prior ro ~Y 16:-2023 primacy election day, but lhe Board detemiined that their submissions 
41... " r i ("'~ ,~ ~ \ ....,> ,. 

l 
ikiuldnot beopmlldand 1:ounted because of mistakes in how these volors,complctcd their mail 

I '~ \. 
__ 4 ti31lot pacbgc., Either tl1cy forgot fl.:> sign Ille outer envelope, omitted the date O'I' wrote ru, 

lncom:ct dat:, or forgot to imen the ballot into th~ secrecy envi:lope. 

19. Upon inlormation and belief, all oftb: impacted vo~r.; wen: olherwise qualified 

elei:tors who were registered to vote, who validly.rcqu1:stcd md returned their mail ballots, and 

who properly completed and submitted provisional ballots at their poJling places 011. May 16, 

2023. 

6 



RETRIE
VEDFROMDEMOCRACYDOCKET.C

OM

• 

20. Upon r~ceiptoflhe mail ballots at issue here, lhc Board reviewed !he envelopes 

and deienrjned lhat the voters had made errors that would prevent the Bo:ird from counting the: 

ballots und1ir PellllSylv-.m.ia law. 

21. Each of the Petitioners received notice by email thauh.c Board had canceled their 

mail bsllols and would not count lhem. 

Cunfliclinl!, Guidance f11 r Curing C:1ncelled M11il Rallob 

22. The Boord posted guidance on flawed mail b:illots on its website. Sec Delaware 

Cou:ity, Delaware County Bureau of Elections Jssue.r-Fincl Guidance Regarding Flawed Vote-
.,. ' 

by-J,fai/ Erwelopes (May 6, 2023), ai•aflahle al • 

h1tps://deleopa.gov/puhlicrelations/rele11scsl2023ftlawcdv01ehym:ille.nvelone,;.html. This web 

page (the "Guidance") identified ~flawed ballots" as "those that are dlllJ!llgcd, unsigned, undated, 
., 

Improperly d&ti:d, unscaled, or nol placed in .the •secrecy eovelope' before being placed in the 

largcr 'Ballot Rerum Envelope. •N 

23. The Ouidanc:c insttuctcd voters to cure their mail ballots in II process !hat is not . 
• 

provided under the £1e~tion Code, stating as follows: "Voters who receive notiL'lC lhat 1.nc ballot . ~ 

• .. l ' 
envclopeis flawed musteonecl lhe ballot in-person at the Voter Service Center, located on the 

·•·- 1 J I 

hit tloor of the Gove~enl ~nter Building, at201 W. Front St., in Medi:i, l'A. Ir time permits, 
.. ~ .,. 

the voter can ask for a replace111eat ballot IO be m3iled. VolcrS will have die opportuuity to 

receive a replacement ballol and complct.c and return !heir ballot during lhe same visit. Voler•s 

valid ID is required." 

24. In addition to the no1icc from the Peru,sylvania Department or Slate, the Board 

also sent an email and a mailed a letter to Petitioocr.; with instructions on how to "cure" the 

defect in the ballot. 

7 
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25. The Guidance docs not mention provisional ballot voting at all. Nor does the 

Guidance wam voters that if they cast a provisiotl31 ballot a&!-submitting a defective man 

ballot, the: Board will not count the provisional ballot 

26. 'The insD'Uct.ions also did not adviso voters th.lt if they 1equested a rcplai;emmt 

billlot in writing and did not return i~ they could vote a provisional ballot and that ballot would 

be counted. 

-n. However. guidance &om the Depa:tmenl or Smte instructed that voters could 

obtain a provisional ballot at their polling place it; among other rc:isons, the ~'Oler ''returned a 
• I 

completed absentee or mail-in ballot that was rejected by the county board of l,lcctifns .... "' 

ht1ps://www.vo1e.na.govNotit1g-in-PA/Pagcs/Voting•by-Provi~onal-Ba)lot.i\Spx. 

2&. Upon information and belleC the Bom:l's email notice ~d the letter sent to voters 
•• 

also contained instruetions to voters about how to c'orrec:t thtir canceled bllot. The instructions 

did not mention provisional voting, nor warn that if Ille vo~: voted a provisional batlol, no ballot - . • 
from the voter would not b: aiwitcd. J 

• 

19. M~aawhUe, at least one Petitioner who co:ttacted the Bureau of Elections in the 
~ . . .. 

days preceding the May. to, :2023 primmy was insuucted by the Bureau to cast a provision:il .. .,,: . - . 
ballot at he; polling place. See SK Deel at ,r t 1. . . . 

30. Upon infonnation and belief, at lhc same Msy 23 meeting when to Board decided 

not to count the provisional ballot!I at issue in this appeal, ii aho decided to 1:ount at least .fiw 

provisional bal101s fr:om voi«s who were very similarly situated lo Petitioners. Like Petilioner5. 

these voters 112d sobmitted def~tive mail ballots and then submitted pro-nsion:il ballots at their 

polling places on Election D:i.y.6 

6 Petitioners do not challenge the Board's decision to count tbes: provisional ballots. 

8 
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' 

J l. The Board did not advise voters through any ballot instnictioas. email or mail 

notice, or io the Guidanoc, that if they 1cqucstcd a ropfacement ballot in writing and did 1101 

relllrll it, they could then vote a provisional ballot and that ballot would be counood. 

Pttitioncn' Efl'orfr to Vote 

32. Although the Board notified each of the Petitioners :lhal ii had canceled their 

ballots and informed them they collld concct their ballots in-person·at the office in Media ot 

request for a replacement baJlol to be mailed to them, none oftbe Pelitioncis was able to go to 
... -.. \. 

·Media in person, nor did time pcm!il any of the Pelitioners to have a replacement ballot mailed ~ /., 
o , ..- l~ ~ 

It! lhem or for them to telllm it to the Board by the deadline. " •~ .. \ J 
0 \' , ..... '~ ...; 

33. All of the petitioners appeared io persan at their poffing pJaccs on May 16 and 
\~~-. \\ ~,;• 

completed and snbmitted provis.iouBI ballotS. ; .. •~ •~ .. \. 
; ' 

34. These provislonal ballots wcic·~crwlso ~Id .hid :cceptablc for counting. 
~. ~ '-v. ·-· 

35. Each of the Petitioners .had ev~ reaStJ:t to believe that they could go to lhelr ,-..~ .. 
polling place and c:ast a provisioJi ball~!, which would be counted. 

' • ~ ~. ~l '-:J J 
36., Indccii, the Board's policy is to pennit vo1crs whose mail ballots were cam:eled to , ., ~ 't .. 

complete ~;1ub~t a provision:i.1 ballot at !he polls. In fact, Delaware County specifically 

r .... d .. .-~.1~ :_ ~(i~ c1 di • • "' 1-.... ) a1, _... • • --• traine po wor .... fll m u ng Pelthona .. e = to ow su= voters to cast a proV1sio ..... ,~- ,. 
"~ ="ballot._Stt BlectionDay Ouide for Poll Workers, J>rinwy election, Mar 16, 2023 at !ii, m•ulloble 

ot https://dclcopa. gov/votefpjf/2023/ElcctionDayGuideforf'ollWorlcerslM:w2023).pdf 

Petilionem Sonja and Richard Keob1111e: 

37. Pctiti011crs Sonja and Richard Keohane arc 80 and Sl years old respectively and 

vote in nearly every general mtd primary c:lcc:tion. SK Deel. t 5; RK Deel. 1 5. 

9 
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38. On May 10, the Board sent Mr. and l\{rs. 'Keohane emails letting them know that 

their mail ballots wen: csnceled. SK D:cl, 1 1 0; RK Dec:1. 18. 

39. -Mrs. Keohane called the Delaware Couniy Bureau of~lce1ions on speaker phone 

with her husband present. The wo111m who illlswered th: phone told ?vfrs. Keoh.ute that $he 

would have to go to Media and 1111 out a new ballot. When Mrs. Keohane explained that she and 

her huslr.u!d i:ould not because of health and mobility concerns, the woman offered to mail 

replacement ballots but did not think they would aniw in time. The woman then told Mr. and 

Mrs. Kcoh3Jlc lhcy could vote oo a provisiolllll b311ot. SK Deel. ,r 11; RK Deel. ~ 9 .. 
• .. 

40. Mr. and Mrs. Keohane were not able to go to Media to fill out new mnil _baliots. ' -4 • • 1 

Mr. Keohane uses a walker and has a catheter, Mr.!, Keohane has bad knees. and they were ,. , 
conccmed rhat they would not be able to find parkins on_d walk J. the 1!_ui!dU:g. SK Deel. 1 7; RK 

4 ' • 4' 

Deel. 19. Even getting to their polliJig place"and:voting a provisio113l baJlot was difficult for Mr. 
' 

Kcobami. RK Declaration 'i 13. 

41. Voting is YfTY iippofW1,t to Mrs. Kcoh:mc and is the ooly meaningful way sho can 
' ·-

let the government kno~ w}!al she thinks. SK Deel. ~ 6. Sire believes her vote should cowtt aDd 

' is p~ of_lhi! lilW9iiil for herself and all the pcopli:: who arc not able lo challenge a ruling like . - ' 
I 

this. Id. 121 

42. Llkawise, voting is vciy important to Mr. Keohane. He 'W8S in the Navy and 

b.:licvcs voting is partofhiscivic duty. H:ivings::rvcd oun:ow1try, Mr: Keohane has felt 

compelled lo vote ever since leaving the service. RK Deel. 'i S. Mr. Keohane is very fuisuated 

lli.u somebody can simply throw out his vote. Id, 1 13 
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Petitioner Barbara Welsh: 

43. Petitioner Barbara Welsh is 79 yem old, a m,.-mber of the League of Women 

Voters, and o trained poll worker. BW Deel 1 6. 

44. The Board notified Ms. Welsh by email O!l May 1 I. and by a letter she received 

on May IS, 1liat lhc Board had canceled her mail ballot Id. 1 l 0. There was not sufficient time to 

request a repl:leemcnt ballot be mailed to her. and Ms. Welsh was unable to go in person to 

correct her ballot in Media on May 15. JJ. i'i 10-11. 

45. However, Ms. Welsh is very familiar with voting by pzovision.1I ball~!, both from, 
I • 

her poll wor~t !minings in Media a11d working at lhe polls 33 a clerk in the November 2022 • 
• 

general election and in the May 2023 primaiy election Id ! 7 .. Ms. Welsh thought it would no1 be 

a problem 10 atc:ounl for any issues with her mail ballot by voting a provisional ballot on. , 
. .. 

El~cuon Day. Id.~ 10. Accordinw,y, 11ftecwnrlr.irig the polls on'May 16, Ms, Welsh went ID her . ' 
precinct and cast II provisional ballot. Jd. 1 12: 

46. A;,, someone who has voted in nC31'ly every generol a!ld primaiy election and who ,. 

believes in the importance ofvoiini; in 11 democr.:?cy, Ms. Welsh was shocked and disappointed .. . ' -- . . -
lo be dis~chiscd. She never imagined she would be denied the righl to vote. /d. ,13; 5, 15. 

The Board•~ Decisi,m lo Di~tnfnnu~hi~c Petitiooeni 

47. The Board, through its designated provisional ballDl review board, began rcvjew 

oflheprovisicmalbsllotaon May 17,202.3, 

48. O.11 May I 8. 2023, ar 9:00 a.m. the provisioo.1I b:illot board held art "exhibition" 

54.-ssion during which it disclosed its 1eco111111cndatio:is for counting or nol counting provisional 

ballots. 

11 
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49. Th:i Bow did col notify Petitioners of the exhibition or of the provisional ballot 

rc:view board's ~oJlllllended disposilion, 1111d Pelitioncrs remained unaware of these events until 

after the cl<hibition session hnd :ilr~dy concluded. 

50. Tho Board permitted representatives of candida~ 3nd political parties lo review 

llo:ird's ieco1111ue.adation but did not pemiit any voter or any other person to attend the 

exhibi1io11. ofproVisional ballot recommendations. 

SL At the exhibition, the Doanl pcnnlttcd represeatntivcs of patties and candidates 10 

Jodee challenges to the Board's recommended disposition of provisional b31lo1S. 

S2. It is the Board'! policy and practice 10 consider challc':ges thus ~odgcii a1 a public 
. ' . 

hi:aring, and not to consider eny olherdisputcs over lho disposition ofp~o-visjonal.b:illolll. 

53. Upon infotmalion and belief, 1t11 atklmey or rc~senllltivo of a political pany 

"' 
initially challenged the rccommr:ndation not to co1111t the b5il_!ols at issue here. but then withdrew 

I 
the challenge, and did not complete the process of"lodgini;" such a challenge . 

• 
' S4. Upon information and belief, tho Board adopted the policy of not cowiting ' , . 

• 
provisional ballots vot:d to cure .tlawcd m:iil ballot& because ofits p~cption that such ballots 

''were vulnerable t~ bcin; .rejected by the couns." 

' 5S. On May 23, 2023, the Board considered the recommended disposition of the 

. provisiooal ballots at a public hearing. 

56. Upon unanimous vote, lhc Bo.u-d decided uot to count the ballots at issui: in lhis 

appeal, despite various Bom-d member..' commentary acknowlcdgins the: unjust nature of lhis 

result. Tr. 11: 13•21, 12:lS-13:9, 38:14-39:1S, 40:1-41:11. 

12 
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GROUNDS FOR APPEAi, 

The Board Mi~applled the Electilln Code 

S7. The Board based its dcc.ision on a misreading of lhe Election Code, rcl;ing solely 

on an UDpublishc:d and nonprecedential CoD1111on~alth Court decision, 111 Re Allegheny Cty. 

Provision:,( Ballots in tl:e 2020 Gen. Election, No.116 l C.D. 2020,2020 WI. 6867946 (Pa. 

Commw. Ct. 2020). That decision did not fully enga;:e with lhc question presented hete and 

should not be applied in this case, 

SI. Although the Board fc:Jt bound by lhi~ unpublilhed ;md no11prcccdc:nlial 
~ .,_ I .., 

Commonwealth Court decision. Board members rep:atedly stated on the: n:cord thatthcy V:cre ' 
11 ' ' -. 

lt'Oubled by th~ ~suit and hoped the coll.rlS would reconsider. See, r.g.,Tr: tit I t :13-2 l (.slating 
·-. ' ""_., 

"it poses an unrc:asonable.burden on folks where casting pzovlsiooal b31lot should be as good :is 
·' . ' . 

coming into Media and 1:11ring a ballot. And sol do ~pc lhc coum have an oppo1111nity to . -
_.. - , . 

reconsider this question in the futuret); Tr. 12:l 8-24, (statinc "I do think that a votc:r that comes 

' .. 
ill and cast a provisional ballot,, that tl1a1 colllt opinion should be reconsidered. And while wc'ro .,. r • r ,. . . 
he.rem a Bo:ird to follow tile election law, whidi wuiilly ill mo.st cases favors th: vo1er, I lhlnk 

' .. -..... .. ~ 
th.at this'one is also an UDdue burden."} . 

.:. ' 
' ·59, Ooc Board member i:veo c:alled lhe outcome a "travesty ofjust1cc." Tr. 41 :101· 

-·· .. 
.,11. 

60. In In Ile A.lli!gheny Count}' Proi•isional IJallots, the Commonweo.!th Coun 

consttue.f the Pennsylvania Election Codo to prohibit the ~OWlling of provisional ballots if~lhe 

elector's absenteo b3llot or m3il♦in ballot is timely received by a county boanl of .:lettions ... 25 

P.S. § 30S0(3.4)(S)(ii)(F), 

13 
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61. The Commonwealth Collrt' s decision igno,:cd and did not addr:ss the preceding 

section in tbe statute, which srntcs: 

(S)(i) Except as provided insubclaus: (ii), ifil is determined tit:n .. thc 
individual was registered and entitled lo vote at lhc elcciion district whttc 
the b3llot was csst, the county hoard of elections shall compllle the 
signature 011 the provisional ballot c:11vclops: with the sig.mtture on the 
elector's registration form and, if the sicnatutcs arc determined to bo 
genuine, shall count Jhc ballot ,f1l1e co11nljl board tJ/ election,t confum., 
that ti:~ Individual did ,1ot co.fl anJ• mher baftol, inch1cling un ubselllee 
ballot, in the election. 

2S P .s. § 3050(a.4)(S)(i) (c:mphasis added). This section re0eCIS die goal of provisional h~lots, 

namely, to preserve the fundamental right to vot:. ~ ' • 
~ t 

~ ~ . 
62. The General Assembly iidded subsection (F) to the Election Code as part or Act 

( 

n, see 1019, Oct. JI, P.L S52, No. 77, § 3.2. Theln reAlleghenyCoµnlJi de~ision read this 

subsection in a way dt.11 makes it incol'.siSlcnt ~ith § ,3D50(a.4)l5 )(j)'s requirement that the Bo:ud 
• • 

m\1$1 COUJ)t provisiorud b~llot:; upon con.Jinning tlmt the i11dividual·did 11.ot .:asl any other bullol in . . 
~ . 

the election. Wh::n two separate statutory provisions can be .read either 0$ hannonious er a.s in ., . 
~ ~ . ~ . 

conflict, courts should construe them as in harmoriy with each other. See, e.g., ln re Boro11gl1 of " . ; .,,,. , 
Downing1uwn, 161 A.3d 844,871 (Pa. 2017); I Pa.C.S. §§ 1922(1}(2). 1933 . 

... J • 
, l I . 

63; Herc, subsections 3050(a,4)(5)(i) andJOS0(a.4)(5)(ii)(F) are readily hannarili:cd. 
~ . 

I 

lfa IIlllil ballot is Cllllceled and cannot be counted b:c:ause ofa defec1 on the en\lClope, and 1he 
• 

voter docs not cure that defect by 11:00 p.m. on election day! the mall b:illot was not "timely 

received," nor was it "cast," because it is not a ballot !hat can be tabulated. Therefore, subsection 

J0SO(a.4)(5)(ii)(F) docs not bar tho Board frorn counting the provisioml ballot, and subsection 

3050(a.4j(5)(i) requires the Bow to count the provisiorutl ballol 

64. Th.is reading oflhc Election Code gives munins to the General Asscmbly!s 

intent. The Ocnct31 Assembly prohibited counting provisiol1il1 ballots when the county has 

14 
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recciwd a voter•s ab~entec or mail ballol exists lo prevc:nt double voting. And the General 

A$Sembly gave votcri tho faUback option of casting a provisional ballot to ensure that votem 

would have a safety net to protect them from disenfranchi$ernen1. 

6S.. Because the proYi~ouill ballot is reYiewcd and adjudicated after Election Day, th11 

Board will b: able to dctcnnino whether the voter's mall ballol contained a fataldc!c~ 1111d ccunt 

the provisional b.illot. Altenulti'lcly, if lhc mail ballot was counted, then lhc BOaJd will not cotll1l 

the provisional ballot. \\ 

66. This process is consistent with exisling Pennsylvania Department of State ~ (j~ 
0 ~~ '...,... ~ 

("DOS'') Guidance regarding the use of provisional ballolll as way of curing dcfccis 'ui'mail~ 
:, ·\l .r\, ') "~ 

ballots. Tho DOS website lists the reasons for which a person.may be lss~ a provisional b:illol, 
'" ~ 't. 'I'~ . .> 
'./ _ _'\I t ... -

il!ld im:ludcs a voter who ".returned D completed absentee. or mail:in ballot that was rejected by , .~ \. . . 

llie county board of cle1:tio11:;" and who be~~ llltl~~ eligfblc to vow. S1:e. PII. Dep't 

of Stale, Yoting by ProvL,iona/ Bal/01, hllns:/""w,voie.pa.gov/Votmg-ln-PA!PageW01fag•iw• r, ~ 
P1:oyisionAl-DaHot.aspx J• \ }. 

- '\ '~-- 1~ ~] 
67. ~DO~ &tt!,d1111~is an authoritative and cmree1.readlng of the Election Cade, 

and • re,,. d,~\ ~--> ._, .• • do ., __ . . lid m ~Orte nonp1«-=cnti;u opwon es not~ ...... it mva . 

( 
~~ ,,J "J 
1~_68.\:.. The Board's unique cure process creates an unacceptably high risk that votm will 

~ ~ 1JC diseofranchiscd because many will be U11.1blc to travel tD Media on short notice, even though 

~ miay have been able to appear in person at their lo~al polling place to vote provisionally. 

69. The Board'& polill)' ofnotco'u.nlingprovisional ballots that voters cast 10 cl.ire 

canceled, deficient mail-In ballols ~"tr.Iles the policy ll!lderlyia.g tho enacwent of the Help 

America VoteActf'HAVA"). S2 U.S.C. § 21082. 
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70. Section 30S0(a.4) implements HA VA for Pcnnsyl'\ll!llia. And it goes fu.-thcr than 

HA VA, by ens~ring tbe availability or provisional b:tllotS in non-federal electiOJ1s, such as ibis 
' 

monlh's election. A voter's right to cast a provisional ballot under BAVA is m311datory and 

unambiguous; See, e.g.,_ Common Cau.~e Ga. y, K,unp, 34 7 F. Supp. 3d 1270, 1292-93 (N .D. Ga. 

2018)(citingF/a. Democratic Pattyv.1/ood, 342F.Sup_p.2d 1073, 1079 (N.D. Fla. 2004))('·The 

pu1pose of HA VA's provisional voting section is IO ens1m: that voll!rs t1Ie a.U~d to vote (and to 
,. 

have lhcir votes coun1ed) when they appear al the proper poJling place and arc otbcrwisc eligible , 

IO vote.''). , {- .. .. 
71. The Election Code inS1rUc.tion to counties to cowit provisiolllll balloJ cast by ~ 

' ,. 
eligible voters wbo appe;l! at tb~ir ~rrect polling place and who ar.e fo~ncl 001 to pave cast any 

. .. 
other ballol in lhe election, is the implr:mmtatiou of policy to avoid disenfranchisement. 2S P.S. . . . .. 
§ 30S0(a.4){S)(i},· • J 

The Roard's Decision to Not Co11nt Petitioners' Pruvi,ional D:dlots Viul11tcd Thl'ir 
Fundaml!nf:d Right to Vol~ 

, >I ' /' 
72. Article I, Secuon S'of the Pennsylvania Constitulion guarantees that "Elections .... - .. _, 

'\ I •• • 
shall be free and equal; and no power, civil or military, shall at any rim: in1ctfcro to prcvenl the 

,. ' ' 
• ffi.-i' exe~ise of the right of suffrage.~ Under this guatnntee, ' • ... " 

" . . ··- • all"aspe.:IS oflhe electoral process, w the greatest degree possible, be kept open 
' 1111d u1111:stricn:d lo ihe voters of our Commonwealth, and, alro, i;;onductcd in a 

manner which guarantees, lo the greatest degree possible, a voter's right to equal 
participation in the electoral process for tho selection of his er her representatives 
in government, 

League of Women Yot.:r., of Pa v. CnmmonweDlrh, 178 A.ld 731,, 804 (Pa. 2018). 

73. The Pennsylvania c:onstitutionre11uircs th: Board lo demonstr,de a compelling 

interest to justify its policy of not counting provision:il ballots voted to cure flawed mail ballots 

because such .i.ction wilt most a~uredly disenfranchise votetS. See Per Its v. C:ty, Re/urn Bd. of 

16 
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Northumb~rland Cty,. 202 A.2d 538, 540 (Pa. 1964) ("{E)ithcr an individual voter or a group of 

voters :u~ not to be disc:nfmnchised at an election except fer compelling rc:isons."}; :i&e alsa 

Shambach v. Bic/rhart, 845 A.2d 793, 801-02 (Pa. 2004) (the Election Code "must be liberally 

constru:d r.o protcc.t voters' right to vole"). 

74. The Board cannot dcmonsinite a compelling interest t.batju31ifies its complete 

disenfranchisement of voters, especially when a pro1:edurc already ~is.ts to prevent lhe loss or 

the funcbmental right to vote. 

7S. The Boa:nl's re::iuiremcnt that a voter submit a request for a replacement ballot in ; ... .. .. ,, . .,. 
.J .. 

\\Titi.ng before being entitled to cast 11. provisiDnal ballot unconstilll1io11aUy bwdens lhe ~-

fundamcrital right to vote.. See, e.g., In re Naaer, 8S8 A.2d 1167, 1181,(Pa.!2004) ·(noting thot 
• , • . 

.. the right to vote·· is "fillldamental"), overruled 011 other graunds by In re Vodvar..ta, 140 A.3d .. . , .. 
639 (Pa. 20I 6). Pennsylvania law forbids C!)unlies' uoni imposing rules applicable to the right to 

vote when .such regulation d~nies the franchise, or "mtilce[s) it so difficult as to amount lo a . '• 
denial." Wil1.110n v . .i\-Joore,.91 J..·f,20~ 523 (Pa. 1914); see also DcWalt v. Bartley, 24 A. 18S 

• r • ,. .. - .. 
(l'a. I S~2) (""JJle test is ~htther legislatian denies the &anchis~, or renders its exercise so 

# ' •• 

difficult and inconvenient as lo amount lo a denilll"). 
I ,. 

76. -· The Board's insistence tiw a voter who submitted a def~tive mail ballot must 
• 

_ ::cqucst a n:placement ballot before bllir.g cntiil~ to cast a provisional ballot is unnecessary ill!d 

arbi1raiy, betause Ille Boaid had llln:ady e&1eeled the voter's mail baUot and already dctcrmined 

1hat the ballot wm not count. Tue rc;:qucst for a replacement ballot bas no hcarins on that and 

sczvcs only to· disenfranchis:, voters. 

WHEREFORE, Petitioners respectfully n:qucst this Honorable Court to enter an order 

reversing the deci!ion of the Delaware County Board ofEieetlons, declaring that thi: Election 
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Code and PentJSylvania Constitution require the counting of Petitioners' ballots, dir~'Cting the 

board to c:ount lhc provisional ballots cast by Petitioners in the May 16, 2023 election. and enler 

s1.11:h other and further relief as provided by the Pennsylv.uiia Election Code or as this Court 

deems jwl and appropriate. 

Dated: May 25, 2023 

MARY M. MCKENZlE (No. 47434) 
BENJAMlN r.i. GEFFEN (No. 310134) 
PUBLIC INTI!REST LAW CENlER. 
lSOO JFK Blvd., Suite 802 
Pbiladc:lphia, PA 19102 
·mmcken2ie@p11bintlaw.org 
267-546-1319 
bgcffcn@pubintlaw.org 
267-546-1)08 

V •f 
• 

.. 

.. 

Re!pcctfully submltled, 

01 .. "fulL . 
~S~DER(No.50337) 

STEPHEN A. LONEY (No.-202535) 
KATE STEIKER-OlNZBERG (No'.'J322J6) 

~ 

ACLUOf Pi:NNSYLVANL\ ; 
P.O. Bo:ii 60173 
Philacfclphia, PA 19102 
215-592-1S13 -
267-573-JOS4 (fKX) 
ms.lmei~upa.org 

: sloney@aclupa.org 
' 1'st1:ik~r-gi11Zberg@aclupa.org 

, ,r ,. 
• ~Counsel fr;r Petitioners 
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Mory M. McKenzie, Esquire 
Benjamin D. Geffen, Esquire 
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1500 JFK Blvd., Suite 802 
Philadelphia, PA 19102 
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Martin J. Black, Esquire 
Steven F. Oberlander, Esquire 
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Cira Centre 

.2929 Arch Street 
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martin.black@dcchcrt.com 
stcven.oberlandeI@dechcrt.com 

David F. Russey, Esquire 
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christian.myers@dentons.com 
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Gallagher Giancola, LLC 

436 Seventh Ave., 31st Floor 
Pittsburgh, PA 1S219 

kag@gallagherlawllc.com 
bma@gallaghcrlawllc.com 

Thomas W. King, Ill, Esquire 
Thomas E. Breth, Esquire 

Dillon McCandless King Coulter & Graham LLP 
128 West Cunningham Street 

Butler, PA 16001 
tking@dmkcg.com 
tbreth@dmkcg.com 

John M. Gore, Esquire 
E. Stewart Crosland. Esquire 

Jones Day 
51 LouisiariaAvenue, NW 

Washington, DC 2000 I 
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scrosland@jonesday.com 

Benjamin Geffen, Esquire 
Mimi McKenzie, Esquire 

Two Penn Center 
1500 JFK Blvd., Suiie 802 
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I hereby certify that this filing complies with the provisions of the Public Access Policy 

of the Unified Judicial Systems of Pennsylva11ia: Case Records of the Appellate and Trial Courts 

that require filing confidential infonnation and documents differently than non-confidential 

information and documents. 

Submitted by: Kathleen Jones Goldman Esquire 

Signature: Isl Kathlee11 Jones Goldman 

Name: Kathleen Jones Goldman, Esquire 

Attorney No.: 90380 
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