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IN THE COURT OF COMMON PLEAS OF BUTLER COUNTY, PENNSYLVANIA

FAITH A. GENSER and FRANK: P, MATIS, CIVIL DIVISION
Petitioners, A.D. No, 2024-40116

V.

BUTLER COUNTY BOARD OF ELECTIONS,

Respondent.

MEMORANDURM IN OPPOSITION TO PETITION FOR REVIEW IN THE
NATURE OF A STATUTORY APPEAL

The Apnl 28, 2024, Petition for Review 1o the Nature of Statutory Appeal filed on behalf
of Petitioncrs Faith A, Genser and Frank P. Matis {thc “Putition™) against the Butler County
Board of Elections (the “Board™) seeks sweeping deciaratory relief in-an attempt to manufacture
a post-primary ballot curing policy without official Board action. This retroactive, unwritten,
and unadopted ballot curing policy does not exist in the Pennsylvania Election Code, nor is it
required by Pennsylvania Supreme Court precedent,

Despite the Petition’s broad demand for declaratory rclicf, Petitioners’ standing before
this Court is limited to the canvassing of their respective provisional ballots during the
computation of the April 23, 2024, primary election. Accordingly, any effort to supplant the
Board’s statutery authority or circumvent its legislative process to ask this Court to retroactively
declare what the Board's ballot curing policy must have included is beyond the statutory scope
under which the Petition was filed. Under § 3157, this Court may consider only. whether the
Board abused its discretion or committed an error of law relative to the provisional ballots cast
by Ms. Genser and Mr. Matis after each returned a verificd mail-in ballot. As the record

demonstrates that the Board’s designated Computation Board acted in compliance with the



Election Code at all times during (he computation and canvassing of the vote from the April 23,
2024, primary, and there was no challenge made to the Computation Board's decisions
conceming Petitioner's provisional ballots during the canvassing that the Board could make any
decision or order upon, the Court must deny the relief songht in the Petition,

L. Procedural History

This matter comes before the Court by Petition filed pursvant to 25 P.S. § 3157 which
pennits “[a]ny person aggrieved by any order or decision of any county board regarding the
computation or ¢anvassing of the returns of any primary or election . . . [to] appeal thevefore
within two days after such order or decision shall have been made, whether then reduced to
writing or not, te the court specified in this subsection, setting forth why he feels that an injustice
has been done, and praying for such order as will give hiva relief. . . .” /4. (emph. added). The
Petition was filed after the Computation Board completed its canvass. The Court ordered the
Board to show cause why the relief requested in the Petition should not be granted and a hearing
was held May 7, 2024,

During the May 7, 2024, bearing, the Court granted leave for the Republican National
Committee, the Republican Party of Pennsylvania and the Pennsylvania Democratic Party to
intervene as Respondents to the Petition. WNew pending before the Court is the Order to Show
Cause.

IL FACTUAL BACKGROUND

A, The Butler Cotnty Board of Elections is charged with administering
Primarics and Elections within the County.

The Butler County Board of Elcctions is responsible for administering elections in
accordance with the Election Code. 25 P.S. 2641(a) (county boards have “jurisdiction over the

conduct of primaries and elections in such count(ies) in accordance with the provisions of the



[Election Codel.”). The Board is comprised of the elected members of the Butler County
Commissioners (MeCurdy 18:20-25),

To implement mail-in voting for every. ¢ligible veter in Pennsylvania, the General
Assembly amended the Elcction Code in 2019 and set forth the parameters by which the county
boards of election must administer the mail-in process. P.L. 552, No. 77 § 8; see 25 P.S,
§ 3150.11(a). The Board of Elections is responsible for reviewing and processing applications
for absentee and mail-in ballots. 25 P.S. § 3146.2b, 3150,12b; confirming an absentee applicant’s
qualifications by verifying their proof of identification and comparing the information on the
application with information contained in the voter’s record. 25 P'.S. §§ 3146.2b, 3150.12h; see
also id. § 3146.8(g){4); sending a mail-ballot package that contains a ballot, a “Secrecy
Envelope” marked with the words “Official Election Railot,” and a pre-addresscd outer retum
envelope, on which a voter declaration form is printed (the “Declaration Envelope™). Id.
§§ 3146.6(a), 3150.16(a). The Board also muaintains poll books to track which voters have
requested mail ballots and which have retarned them. Id. §§ 3146.6(b)(3}, 3150.16(b)(3).

[n order to conduct the coraputation of the vote, cach member of the Board appoints one
individual to a Computation Board to canvass and count the votes following cach election.
(McCurdy [9:2-11), The Computation Board is compnsed of two individuals registered as
members of the Democratic Party and one individual registered as 2 member of the Republican
Party. (McCurdy 19:18-23). In accordance with the mandate of the Election Code, all returned
mail-in ballots are kept in sealed or locked containers until they are canvassed by the
Computation Board, which is responsible for pre-canvassing and canvassing mail-in ballots,

including examining the voter declaration. 25 P.S. §§ 3146.8(a); 3146.8(g).



B. Voting by Mail Ballot

Under the Pennsylvania Election code, registered voters choosing to vote by absentee and
mail-in ballots (collectively “mail-in ballots™) must first complete an application providing the
voter’s name, address of registration, and proof of identificaiion, 25 P.S. §§ 3146.6(a),
3150.16{a). As part of the application process, voters provide all the information necessary for
the Board to verify that they are gualified to vote in Pennsylvania. 25 P.S. § 3146.2(b). Aditcr the
application is submitted, the Board confirms the applicant’s qualifications by verifying proof of
identification and comparing the information on the application with information contained in
the electer’s rccord.  (McCurdy 37:20-38:7); 25 P.8. §§ 3146.2(k), 3150.12(b); see also id.
§ 3146.8(g)(4).

The Board then provides to the voter an cnvelope containing an appropriate ballet, a
yellow innecr envelope labeled “Official Election Kallot™ (the “Secrecy Envelope™, a second
whitc envelope wilh a purple border containing a voter declaration (*Declaration Envelope™),
and instructions written by the Pennsylvania Department of State on how to complete and return
the hallot to ensure it will be counted. (MeCurdy 38:20-39:10). [n order to vote the mail ballot,
the elector completes the kallot and places it in the Secrecy Envelope marked Official Election
Ballot which then must be placed into the Declaration Envelope. The elector then must fill out,
date and sign the declaration printed on the Declaration Envelope. 25 P.S. §§ 3146.5(a),
3150.16{a). Although the Election Code only requires the Board to kecp poll books shewing
which voters requested mail ballots and which have returned mail in ballots, the Board also
inputs that information into the Department of State’s Statewide Uniform Registey of Electors

(“SURE™} system. (McCurdy 37:20-38:7); 25 P.S. §§ 3146.6(b)(3), 3150.16(b)(3).



If a voter applies for a mail-in ballot and later changes his or her mind and decides to vote
in person on election day, there are two ways that the voter is permitted to cast a ballot at the
polling location. (McCurdy 40:10-41:24), First, if the voter brings the mail-in ballot and the
Declaration Envelope, the voter can sign a “surrender form™ stating the voter no longer wishes to
have the active mail-in ballot. /¢, The Judge of Elections also signs the surrender form, accepls
the mail-in ballot and Declaration Envelope, and keeps all of those materials in a separate
envelope for such surrendered mail-in ballots. fd.

If the voter does not bring the mail-in ballot and Declaration Envelope to the polling
location, the voter may complete a provisional ballot, attesting that the voter is eligible to vote in
Butler County, is registered, and has not submitted a ballet in any ether way. Jd This
provisional ballet is then evaluated by the Computation Soard during the canvass to ensure the
voter did not submit the mail-in ballot or any otiicr ballot(s) during the election. (McCurdy
42:15-43:5). [f the Computation Board finds that any other ballot has been cast by the vater, it
dctermines which ballot was cast first 2nd disregards any later baliots to prevent “two bites at the
apple.” Id.; 25 P.8. § 3050(a.4)5M1i}F) {“A provisional ballot shall not be counted ift . . . the
elector’s absentee or mail-in ballot is timely recetved by 2 county beard of clections.™).

C. The “Ballot Curing Policy” Adopted and Amended by the Board

Pursuant to its authority to, inter afia, “make and issue such rules, regulations and
instictions, not inconsistent with law, as they may deem necessary for the puidance of voling
machine custodians, elections officers and clectors™, the Board issued a Ballot Curing Policy
specific to the Declaration Envelope. 25 P.S. § 2642. When the Board determines a policy-is
necessary or desirable such policy is voted on i a public mecting. (McCurdy 77:11-20), The

Ballot Curing Policy adopted by the Board following 2 public mecting on May 2, 2023, is



consistent with the permissive authority granted by the Pennsylvania General Assembly that
permits the Board to cure mail-in ballots under centain narow circumstances: *[fJor those
absentec or mail-in ballots for which proef of identification has not been received or could not be
verified.” 25 P.S. § 3146.8(g)(7)(h); (McCurdy 76:4-25); see Respondent Intervenor Republican
Party Exh, I, (the “Curing Policy™), The Curing Policy was amended on February 14, 2024,
following another public meeting, (McCurdy 77:1-4).

Contrary to the specific limited relief available in'a § 3157 statutory appeal to challenge a
canvassing or computation decision, the Petition explicitly purports to challenge the Butler
County Ballot Cuning Policy. See Petition, ¥ 3 {“The Board published the challenged policy at
issue on 1ts website prior to the election.”) (emphasis addcd). Prior to the Aprl 23, 2024,
primary, the Solicitor of Butler County and the Dirzetor of the Butler County Bureau of
Elections Chantall McCurdy were lobbied by lawyers from the American Civil. Liberties Union
(the “ACLU™—the organization that also rcpresents Petitioners in this matter) regarding other
paris of the Curing Policy. Counsel for the Petitioners, on behalf of the ACLU, contacted the
Director of the Butler County Bureau of Elections, and discussed with Director McCurdy and
Butler County Solicitor Julie Graham certain issues relating to voters’ “Designated Agents”
under the Board's adopted Curing Policy. (McCurdy 27:10-28:6). The day after the Aprit 23,
2024, primary, these lawyers again approached the Butler County Bureau of Elections and
County Solicitor regarding the Curing Policy, this time requesting a directive to the Computation
Board to count provisional ballots cast by voters who had returned mail-in ballots without the
required Scerecy Envelope. {(McCurdy 29:7-31;7),

These lawyers requested the County Selicitor and the Director of Elections to instruct the

Board to pre-determine how the Computation Board would count provisional ballots in the event



that the voter had also cast a mail-in ballot without a secrecy envelope. Id. Director McCurdy
and Soclicitor Graham advised counsel for the ACLU that the Computation Board evaluates ail
provisionzal ballots cast to determine whether they should be counted, Historically any ballot that
did not contain a Secrecy Envelope was not counted. (McCurdy 29:7-31:7), The Board of
Elections does not direct the decisions of the Computation Board, but rather defers entirely to its
decistons regarding the canvass and computation of votes. {McCurdy 31:4-24).

D. Pre-Canvass Receipt and Handling of blail-in Ballots.

In advance of the April primary certain information relating to the external appearance of
mail-in ballots was recorded in the Department of State’s SURE systern. A machine called Agilis
Falcon sorted mail-in ballots received before election day for ihe purpose of organizing them in
accordance with their respective precinets. (MeCurdy 12:2-36:6). During this machine sorting,
the Agilis Falcon mecasured the ballots® weight «nd dimensions. Those ballots identified by
machine as having irrcgularities with respect 1o weight and dimensions were segregated. fd.

Common issucs detected by the Agilis Falcon included mail-in ballots rcturned to the
incorrect county {the counties delcamine the dimensions of the envelopes they usc); and whether
the mail-in ballot was not thick enough or too thick. (McCurdy 33:2-36:6). The Bureau of
Elections assessed the “imregular” matl-in ballots individually and manually scanned in the
barcodes on the Declaration Envelopes into the SURE system. . In recording irrepularities
detected by Agilis Falcon, Bureau of Elections employees used their best judgment to choose
from a list of options provided within the SURE system to record the potential issue. {McCurdy
33:2:36:6). in the event the Bureau of Elections found a ballot meant for another county, it

undertook best efferts to forward the ballot to the proper county, fd.



Mail-in bailots cannot lawfully be opened until the date of the primary er election, so the.
Computation Board could not know with any certainty if an irregularity detected by the Agilis
Falcon was a defect that would result in the mail-in ballot not being counted. /4. Further, even
when the Aglis Falcon bad not detected any irregularity with a mail-in ballot and there was ne
obvious defect on the outside of the Declaration Envelope, the Board had opened mail-in ballots
on ¢lection day to find that the inner contents were defective and could not be counted (such as
when a voter included folded medical records roughly the same size and weight as = ballot). fd.

E. Recent Changes to the SURE System CGenerated Automatic Emails from the
Department of State to Mail-in Voters.

Although the Petition makes repeated allegations that “tbe Board™ notified Petitioners
prior to the primary election that it “rejected their ballos™ and would not count their votes
because of a missing “Secrecy Envelope,” the record evidence does not support those
allepations. See Peotion 47 16, 27, 35, The Bouwd could not verify whether any mail-in ballot
was missing a Secrecy Envelope until alter it was permitted by law to open the Declaration
Envelopes on the day of the pnmary. (McCurdy 21:12-22:6, 45:4-48:6). No notifications were
sent to Petitioners by or on behal{ of the Board.

During the April 23, 2024, primary cycle, voters who. retarned mail-in batlots received
automatically penerated emails from the Pennsylvania Department of State resulting from
information recorded in the SURE system. (McCurdy 45:4-48:6). [f mail-in voters supplied
their cmail addresses, the Department of State sent “status update” emails related to returned
mail-in ballets. fd. For cxample, on April 11, 2024, Petitioner (Genser received an email from
RA-vn.terrregstatcen@certstatq.pa.us advising her that her ballet would not be counted because it
was not retumed in a Secrecy Envelope, The email further advised “[i]f vou do not have time ta

request 2 new ballot before April 16, 2024, or if the deadline has passed, you can go to your



polling place on election day and cast a provisional ballot.” The email also directed Petitioner
Genser to contact Butler County if she had questions or needed more information. See
Petitioners’ Exhibit D.

In the case of irregularities detected by the Agilis Falcon machine in Butler County, the
Board employees input their “best puess” into the SURE system about whether or not the mail-in
ballots included the required Secrecy Envelope. /4. If that recorded “hest guess” was “cancel,
no Seerecy Envelope” the voter received an email automatically gencrated by the Department of
State telling the voter that the county identified that their matl-in ballot was lacking a Secrecy
Envelope and instructing the voter to contact the county for a replacement ballot or go to the
voter's polling place to cast a provisional ballot. {(McCurdy 48:8-49:3), The Department of
State did not verify with the Board whether or not its inswiction was consistent with the Board’s
Curing Policy. fd.

During the May 7, 2024, hearing, Patitioner Genser testified that she understood before
she had cast a provisional ballot that the previsional ballot would not remedy the lack of a
Scerccy Envelope in her returned imail-in ballot. (Genscr 148:1-2), Petitioner Genser testified
that she contacted the Bursau of Elections on April 11, and again April 15, (the day before the
April 16 deadline to request a new mail-in ballot as referenced in the Apdl 11, 2024, cmail she
received) and consequently understood that a provisional ballot would likely not be counted.
(Genser 150:12-19),

F. The Canvass and Count

On Apnl 26, 2024, the Computation Board publicly commenced the computation and
canvassing of the primary returns. (McCurdy 19:24-21:8). Petitioners’ legal counsel Richard T,

Ting was present for the canvassing as a watcher. /d. The Computation Board first selected its
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officers and then took up the canvassing of absentee and mail-in ballots, followed by provisional
ballots and write-in votes, in that order. fd. At the time the Computation Board convened, no
Declaration Envelopes or Seerccy Envelopes had been opened. (MoCurdy 21:12-22:6). To
protect voter privacy, the Declaration Envelopes and Secrecy Envelopes were manually opened
by the Director and Vice Director of the Bureau of Elections in front of the Board employess in
the presence of the Computation Board. 7d.

During the canvass, the Computation Board determined that 40 mail-in ballots were
missing a Secrecy Envelope marked “Official Election Ballot”. (McCurdy 22:10-17). To protect
the privacy of voters, the Computation Board never discloses the names of any voters to protect
the secrecy of the voter—so the names ‘of the voters who failed to retumn a ballot inside the
Secrecy Envelope were not announced or discussed during the canvass. (McCurdy 26:14-24).

Upon review of the 74 provisional ballots, only thrce were determined to have been
completed by voters who had previously submitted 2 mail-in ballot missing the Secrecy
Envelope marked “Official Election Baltor.,” (McCurdy 24:23-26:13). The three members of the
Computation Board, without discession or debate, unanimously decided to not count these three
provisional ballots. (McCurdy 26:25-27:9). Mr, Ting nor any other individual made a challenge
to these three unanimous determinations of the Computation Beard. Had a challenge been made,
the Board would have been required to convene a hearing at which the Board could have taken
testimony, heard cvidence, and rendered a decision on the provisional ballots.
25 8. § 3050{a.4)(4).

The- Cotnputation Board rejected an additional 17 provisional ballots because the voter
was registered to the wrong party for the ballot cast, 12 were rejected per the Ballot Curing

Policy, and two were rejected because the voters were not registered in Butler County.
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(McCurdy 25:2-21). The only matters before this Count arc the unanimous decisions of the
Computation Board not to count two of the *“three provisional ballots rejected on the basis that
these voters had cast a provisional ballot when they had already tumed in an absentec or mail-in
ballot that lacked a secrecy covelope.” fd.

Hl. LEGAL STANDARD

Under a § 3157 statutory appeal, the Court may only reverse. the Board’s decisions
concerning Petitioners” provisienal ballots if it finds an abuse of discretion or error of law, In re
Canvass of Absentee & Mail-in Baflots of Nov.. 3, 2020 Gen. Election, 241 A.3d 1058, 1070
(Pa. 2020} This Court must evaluate the Computation Board’s decision in accordance with the
wcll-gstablished interpretive principle that where the language of a statute is unambiguous, the
language must control. 1 Pa.C.S8. § 1921(b). If the Coun finds an ambiguity in the language of
the statute, 1t must ascertain the legislative intent, ' re Canvass, 241 A.3d at 1052, In election
cases, the Court must consider the prineiple that the Election Code should be construed to not
deprive electors of their right to clect a candidate of their choice but must also adhere to the
principles imbedded in the Election Code that the General Assembly intended to protect voter
pnvacy, prevent fraud, and io otherwise ensure the integrity of the voting process. 4. at 1062;
1071.

Here, there is no evidence in the record before this Court or allegation in the Petition that
the Cemputation Board acting under the autherty of the Board abused its discretion. The
Petition only improperly challenges the Board’s authority to implement a curing policy that does
not address the lack of a mail-in voter’s Scerecy Envelope. The specific challenge to the limits
of the Bailot Curing Paolicy is outside the scope of relief available under § 3157, The Board’s

authority is expressly granted by the General Assembly in the Election Code and its authority in

12



this regard is a settled matter. Pennsylvania Democratic Party v. Boockvar, 238 A3d 345, 374
{Pa. 2020) (“Upon review, we conclude that the [county] Boards arc not requited to implement a
“notice and opportunity to cure” procedure for mail-in and abscntes ballots that voters have filled
cut incompletely or incormectly.”); Republic National Committee (RNC) v. Chapman, 2022 WL
16754061, *16-17 (Pa. Commw. Ct. Sept. 29, 2022) (finding that the Pennsylvania Supreme
Court in Boockvar neither required nor prohibited county boards of election to implement
appropriate ‘curing procedurcs consistent with the Election Code) {aff’d by cqually divided
Pennsylvania Supreme Conrt, RNC v. Chapman, 284 A.3d 207 (Pa. 2022).

IV, ARGUMENT

A, A § 3157 Statutory Appeal Cannot Seek Declaratory Relief

25 I.8. § 3157 allows Petitioners only to seck thie Court’s review of the Computation
Board’s decision to not count their respective provisional ballots, but it is not a vehicle to have
the Court impose the sweeping declaratory relict sought by the Petition. The Petition seeks an
order from this Court “reversing the decision of [the Board]; declaring that Pennsylvania
Supreme Court precedent, the Pennsylvania Election Code, and the Pennsylvania
Constitution require the Board to count Petitioners® provisional ballots].|” Petition,
*Wherefore clause”, p. 19.. The broad, declaratory relief the Petition sccks is essentially a
mandatory imposition ol a posi hoe, Court-imposed curing policy in ling with the ACLU’s post-
primary lobbying cfforts. Such declaratory relief cannct be granted via a § 3157 appeal,!

§ 3157 allows the Court to address only the two votes at issue for the Aprl 23, 2024,
primary election in which the Petitioncrs provisional ballots were cast. Even the third

provisional ballot excluded by the Computation Board under substantially identical

! The Perition is not brought pursuant to the Pennsylvania Declaratory Juduments Act, 42 Pa.C.5.A, § 7531 ¢r seq.
which is the vehivle by which a party can seek a declaration of “rights, status, and other legal relations™ from a court
within its proper exercise of jurisdiction.
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circumstances is not before the Court in this appeal. See Lewis v, Phila Cty, Bd. Of Elections, 7!
Pa. D, & C. 5" 181 (Ct. Com. PL. 2018). To obtain the relief available under § 3157, the “person
aggrieved” must present facts supporting his or her position (hat the county board’s decision was
in error. fd. In fact, the Court could examine the facts presented by each Petitioner in this action
and detcrmine that the Board's decision should be upheld for one and reversed for the other—but
what the Court cannot do is declare what the Board’s Curing Policy must include.

B. The Petition Incorrectly Challenges the Substance of the Board’s Curing
Poliey

The Petition makes plain that there is no argument that the Compuiation Board did not
apply the duly-adopted and duly-amended Ballot Curing Policy in accordance with its terms.
Rather, the Petition secks to have the Court redraft the Ballot Cunng Policy to address
circumstances far beyond its scope which is to “allow registered voters the opportunity 'to cure
immaterial dcficiencics on their absentee or matt-ii ballot declaration envelopes.” Ballot Curing
Policy, Respondent intervenor Republican Party Exh. 1. This requested redraft is only within the
authority of the Pennsylvania Geners! Assembly to mandate or for the Board to adopt following
a public meeting., Because the General Assemnbly has not mandated such a policy in the Election
Code, the Petition cann¢! demand that the Court unilaterally amend the Ballot Curing Policy
through this § 3157 statutory appeal.

1. The Board's Curing Policy is Consistent with the Election Code

The Pennsylvania General Assembly expressly authorizes county boards of election to
“cure” a defective mail-in ballet in one narrow ¢ircumstance. 25 P.S, § 3146.8(h). By a
provision first added to the Election Code in 'a 2012 amendment, the Board must consider
challenges, with no requirement that a statutory appeal be filed, to “mail-in ballots for which

proof of identification has not been received or conld not be verfied[,]” if the clector can provide
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proof of identification that can be verificd by the [Board] by the sixth calendar day following the
election[.]” M.; P.L. 195, No. 18, § 7 (enacted March 14, 2012). This provision is all that the
Election Code requires, While maintaining the Election Code’s mandate that only duly
registered voters cast ballots in a manner maintaining votcr privacy, the RBoard"s Ballot Curing
Palicy allows notification to voters having submitted mail-in ballots with immaterial deficlencies
en the Declaration Envelope of its inability to properly verify their proof of identification and
informs those voters of the proccdures to “cure” the immaterial deficiency by providing
sufficient proof of identification. See Ballot Curing Policy, Respondent [ntervenor Republican
Party Exh. 1.

Moreover, it is weil-setiled that this notice of opporturity to cure immaterial deficiencies
on absentee or mail-in Declaration Envelopes is not requived by the Election Cade. Boochar,
238 A3d at 374 (*[Tlhe decision to provide a ‘aotice and opportunity to cure’ procedure te
alleviate [the risk of minor errors made by ihe voter in contravention of the mail-in ballot
requirements] is onc best suited for the Legislature.™) It is also well-settled that the Election
Code permits the Board’s policy as written. RNC v, Chapman, 2022 WL 16754061, *16-17 (Pa.
Commw, Ct. Sept. 29, 202Z) (finding that the Pennsylvania Supreme Court in Boockvar neither
required nor prohibited county beards of clection to implement appropriate curing procedures
consistent with the Election Code) (aff’d by cqually divided Court, NC v. Chapman, 284 A3d
207 (Pa. 2022).

In Boockvar, the Pennsylvania Democratic Party filed a petition under the Declaratory
Judgments Act seeking, inter alia, an order requiring county boards of election to implement a
“cure” procedure for mail-in voters who returned bailots without the required Secrecy Envelope

marked Official Election Ballot, /4 at 374 (“Petitioner sccks a declaration that under Act 77, the
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[county boards] must ‘clothe and count naked ballots,” ie., place ballots that were retumed
without the secrecy envelope into a proper envelope and count them, rather than invalidate
them.”) The Peunsylvania Supreme Court rejected the petinon in Boockvar, relying on the
“General Assembly’s intention that, during the collection and canvassing processes, when the
outer envelope in which the ballot arrived is unsealed and the sealed ballot removed, it should
not be readily apparent who the clector is, with what party he or she affiliates, or for whom the
elector has voted.” fd: at 378, Finding that the Secrecy Envelope maintains an itnperative policy
imbedded in the Election Code—that voters remain anonymous—the Court held that “clothing
and counting the naked ballots™ would violate that policy. fd ot 379 ("It is clear that the
Legislature believed that an orderly canvass of mail-in baileis required the completion of two
discrcte steps befere critical identifying information on the ballet could be revealed. The
omission of a secrecy cnvelope defeats this intentien. | . . the Legislature signaled beyond cavil
that ballot confidentiality up to a certain point in the process {s so essential as to require
disqualification.”}

In RNC v. Chapman, the Republican National Committee filed a Declaratory Judgments
Act petition seeking, inter alia, *a declaratory judgment that the [county boards of election] are
prohibited under Pennsylvania law from developing and implementing notice and opportunity to
cure procedures with respect to mail-in ballots unless such procedure offers only the parmrow
opportunity to cure included within the Election Code for mail-in voters to provide proof-of-
identification within six days. 2022 WL 15754061 *5-6, 25 PS. § 3146.8(h). The
Commonwealth Court held that neither the Election Code nor precedent prohibits the county
boards from developing and implementing appropriate notice-and-cure procedures and denied

the petition. /4. *21-22.
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2. The Board’s Curing Policy is Identical to the Relief Granted in
Keohane.

The Petition rests its reasoning on the decision of the Delaware County Court of
Common Pleas in a matter entitled Keokane v, Del Co. Bd. Of Elections, No, 2023-004458,
However, the issue presented in Keohane resulted from a provisional ballot challenge heuring in
which the Delaware County Board of Elcctions had voted not to count three provisional ballots
after considering evidence that thc respective three volers had retuned mail-in ballots with
certain deficiencies on the Declaration Envelope, had not requested replacement ballots, nor
appeared before the Delaware County Bureau of Elections to correct the mail-in ballots.  None
of the petitioners in Keohare returned a mail-in ballot without & Secrecy Envelope, The very
relief granted by the court in Keohane—to count the petiticners® provisional ballots because they
provided the requisite proof of identification entitling them to vote that could not be ascertained
from their retarned mail-in ballots on the Declaration Envelopes—goes no further than what is
already permitted under the Butler County Ballot Curing Policy.

Given the authority of the Raard to craft its Curing Policy established by the Election
Code and these precedents, this Court must reject the Petition’s insistence that it be amended to
in¢lode a procedure by wlich a maii-in voter can cure a mail-in ballot returmed to the Bureau of
Elections without a Scereey Envelope that has never been required by the Election Code or legal
precedent.

D. The Board Did Not Abuse Its Disceretion or Commit Any Error of Law.,

This Court is limited to deciding whether the record before it shows that the Board
abused its discretion or committed an error of law, Ja re Camvass of Absentee & Mail-in Ballots
of Nov. 3, 2020 Gen. Election, 241 A.3d 1058, 1070 (Pa. 2020). The Petition alleges no abuse of

discretion by the Board, and none can be found in the record. In fact, in side-stepping the

17



procedures delineated in the Election Code to challenge the canvassing decision conceming any
provisional ballot and instead ¢lecting to file this statutory appeal, Petitioners denied the Board
any opportunity to exercise discretion over the decision of the Computation Board, let alone
abuse it, See 25 P.§, § 3051](&.1}[4}{1_]{4} (during the canvass, anyone may challenge whether a
provisional ballot should be counted; the provisiona! hallot must be marked and set aside and the
county board must provide notice of the challenge to all interested parties and held a hearing
within seven days).

The Delaware County Board in Keofane held a public hearing afier the petitioners
properly chatlenged the decisions regacding theic votes during the canvass, During this hearing,
the Delaware County Board heard evidence and argument and anounced that it could not connt
the challenged provisional votes based on its understanding of the decision in fn re: Allegheny
Co. Provisional Ballots in the 2020 Election, 247 A.3d 695 (Pa. Commw, 2020) (evaluating
decisions of county board concemning provisional ballots missing required signatures on
envelopes). Unlike the Petition before this Court, the Court of Common Pleas in Keohane had
something to review—decisions made by the Delaware County Board at a public hearing
following a challenge to provisional votes during the canvass.

All aileged emrors in the Petition are made “upon information and belief” and nothing
within the record establishes any crmor was committed at all. See Petition § 7 (“UJpon
information and belief, the. Board's decision to implement the [Curing Policy] and to reject
Petiticners’ provisional ballots was based on 2 mistaken interpretation of the Pennsylvania
Supreme Court’s decision in [Boockvar] . . 7 4 57 (same); § 61 (“Upon information and belief,

the Beard also based its decision on a misreading of the Pennsylvania Election Code.™).
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The record before this Court clearly cstablishes the following:

. On May 2, 2023, the Board adopted a Ballot Curing Policy after a public meeting;

. On February 14, 2024, this Ballot Curing Policy was amended following a public
meeting; '

. The Ballot Curing Policy addresses only deficiencies with mail-in votes that the
Bureau of Elections is unable to verify as retuned by a registered voter due to
immaterial proof-of-identification errors on the Declaration Envelope;

. The Board has not adopted a policy relating to mail-in ballot Secrecy Envelopes;

. O Apnil 26, 2024, Petitioners’ mail-m ballots were not counted due ta the lack of
a Secrecy Envelope marked Official Election Ballot;

. On Apnl 26, 2024, the Computation Board rejected Petitioners’ provisional
ballets consistent with the terms of 25 P.S. § 3050/2.4)}5)i0)(F) (“A provisional

ballot shall not be counted if: . . .the elector's sbsentee ballot or mail-in ballot is
timely received by a county board of elections.™).

The Board has committed no emor of law and tie decisions of the Computation Board
with respect to Petitioners® provisional ballots should be upheld. Unlike the court in Keohane
which considered the record of a public heseing in which even a county board member expressed
that it was a “travesty of justice” that the board belisved it was constrained to follow, the recerd
before this Court shows adherecce to the express terms of the Election Code consistent with alf
applicable binding precedout. See Exlubit A, Keoltane Pr—:tiﬁnn,_ 9 58-60.

The Petition repeatedly alleges that the Board “notified” Petitioners that it had rejected
their mail-in ballots prior to the. primary and instructed that they could cast provisional ballots
instcad, but the record is clcar that those netifications were sent by the Department of State.
Petitioners’ Exhibit D, 4/11/24 Email. The Petition secks to imply that Petitioners were misled
by the emails from the Department of State and directives of an option to cast a provisional
ballot. Department of State guidance and communications to voters based on its SURE system

does not circumvent the Pennsylvania General Assembly’s authority to detenmine the mandates
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of the Election Code. Se¢ Boockvar, 238 A.3d at 374. Likewise, such confusion created by
eommunications originating from the Department of State canoot ovemide the Board’s authonity
to administer elections in accordance with the Election Code,

V. CONCLUSION

The record before this Court reveals that the Petition is not seeking to have the Court
comect any mistake made by the Computation Board during the canvassing of votes in the
primary. Rather, the Petition is asking this Court to require the Board to implement z policy
nullifying 25 P.S. § 3050(a.4)(5)(ii)(F) (“[A] provisicnal ballot shall not be counted if: . . . the
clector’s absentec ballot or mail-in ballot is timely received by a county board of elections.”)
There is no requirement that the Board adopt any notice-and-cure policy or procedure concerning
mail-in ballot deficiencies and the Court cannot order that the Board do so'in response to this

§ 3157 statutory appeal.

Dated: June 28, 2024 Respectfully submitted,

BUCHANAN INGERSOLL & ROONEY PC

%ﬁm (o

By:

Kathleen Jones Goldman, Esguire
PA. [.D. No. 90380
kathleen.goldman@bipe.com
Union Trust Building

501 Grant Strect, Suite 200
Pittsburgh, PA 15219

Counsef for Respondent Butler County
Board of Elections
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IN THE COURT OF COMMON PLEAS OF DELAWARE COUNTY, PENNSYLVANIA
4

SONJA KEOHANE, RICHARD
KEQMNANE, 1nd BARBARA "WELSE,

Pelitioners,
. !
V.

‘DELAWMFIE COUNTY ROARD OF

ELECTIONS,
Respoodent:

CIVIL INVISION

vo. (= AR ~ Y5

ELECTION APMPEAL

PETITION FOR REYTEYY INTHE NATURE OF A STATUTORY APPEAT,

Petitioners Scajz Keohane, Richard Keohane, and Barbara Welsh, qualified repistered

electors of Delaware County, by and throuph their undersipned counsel, American Civil

Liberties Union of Pennsylvania and the Public Interest Law Center, appeal pursuant to 25 P.S.



§ 3157 from the decision of the Delwware Counly Board of Elections (“Board™) oa May 23,

2023, to not count thelr provisional ballots voted in the 2023 municipal primery, and aver ag
[ollows:

INTRODUCTION

1 “Veting is the camesstone of our democracy and the fundamental right upon
which aif our civil liberties rest.” Wesberry v. Sundery, 376 U.S, 1, 17 (1964). It includes the
tight of cligible voicrs both to cast their ballots and to have them counted.

2 This appeal concerns the decision of the Delaware County Boand of Electins {the

“Bourd™} to disenfranchise Petitioners, who each voted a provisional ballot at his or her polling

place on May 16, 2023, after the Board had canceled the mail-in: ballots they had previously
submitted, because of purperted defects on the outer envjope or a missing inter secrecy

]
L

-

envelope,
3 Sometime prior to the May 16 ;r‘;;irnﬂt}r,'lhe Board established and implemented a
policy of aliowing voters ta cure defects i maii ballots, but only if the voter followed 2 novel
procedure found nuwl:xm in_ state Jaw, requiring the voter either to (2) obtain and complete o
r;gl_a_ccmf:nt ba}iof iripc:;nn at the office of the Bureau of Elections (the *Bureau™) in Media,

PA, or {lv) request that the Bureau mail a replacement ballot to the veler in advance of election

aajr. See hlipsHdeleapagov/publicrelations/releases2023 Mawedvotchymailenvetopes himl (last

visited May 25, 2023). Meanwhile, guidance from the Pennsylvania Department of Stare

! Petitioners are all voters in Pennsylvania House District 168. As Petitioners do not seck a
recount or recanvasd under sections 1701, 1702 or 1703 of the Eleciion Cade, und no race in
their election distriet is close enough for the affected voters' provisional ballots to potemially
impact any eutcomes, there is no need for the Count er the Board to suspend certification of any
race in District 168, or in any other ¢lection district. Rather, Pelitioners seek an order declaring
the Board’s decision urdawiu! and requiring the Board to amend the final vete count fo include
Petitioners’ provisicnal ballota.



provided that a voter could abtain a provisional ballat at the polling place If, among other

reasans, the voter “returned a completed absentee or mail-in ballot that was rejected by the

caunty board of lectinns....” hitps:fwww.vole.pa.gov/Voling-in-PA/Pages/Voling-by-

Provisional-Ballot.aspx (last visited May 25, 2023).

4, Petitioners did act complete the Board’s unique “cure” process, bul instead went
to their polling places on Election Day and completed provisicnal ballots after leaming that the
county had canceled their mail ballots, in arder ta ensure that they would pet to have their votes
counted in the primary election.

5. The Board itself has acknowledged that, in faimess, Ftﬁtinn:m’_pmvisit;na!' .
ballots shauld be counted in light af its pravious decision 1o cancel their mail ballats; but the
Board neveriheless decided on Muy 23, 2023 not to count six Em‘visiung; ballots. The Board
based this decision on a mistaken interpretaﬁﬂn’uf'ma:ﬂ:cﬁun Code.

8. Petiioncrs are aggrieved by ﬂ:gs order and decision and herchy appeal from it.

-

C , JURISDICTION

7. The Court has jurisdiction over this statutory appeal pursuant to 25 P.S, §3157(a).

” : FTARTIES

8, ' Petitioner Sonja Kechane is an 80-year-otd tongtime qualified registcred voter
who resides in Delawars County and attempted to vote by mail ballot in the mumicipal primeary.
The Board notified Mrs. Keohane thai it had canceled her ballot on May 10, 2023, See May 25,
2023 Declaration of 8. Keohane (“SK Dzel,")* at § 10, Mrs. Kechane completed and submitted a

provisional ballot in person at her polling place on May 16, 2023, &4, 13,

% A true and comeet copy of Sonja Keohane's Declaration is attached hereto at Exhibit A.



9. Petitioner Richard Keohiane is an 81-yezr-old longtime qualified registered voter
who resides in Delaware County and attempted to vote by mail ballot in the municipal primary.
Prier to Election Day, the Board notified Mr. Keohane that it had canceled his ballot. See May
25, 2023 Declarution of R. Kechane ("RK Decl.”y at Y 8. Despite serious physical challenges in
getung to his polling place, Mr:-Keohane completed and submitted a provistonal ballot in person
at ks polling place on May 16, 2623, to ensure bis participation in (he primary election: /4. § 10.

10, Petitioner Barbara Welsh is a 79-yeur-old longtime qualified repistered vater and
trained polt wotker, who resides in Delaware County and attempted to vote by mail ballot in the '

tnunicipal primary. The Delawaze County Board of Elcetions notified Ms, Welsh that it had

cancgled her ballot on May 11, 2023, See May 24, 2023 Declaztion of B, “:'l'l:!sh (“BW Dcal.”)*

Fi

at g 10. Ms. Welsh compleled und submitted a provisians! ballot i; pesson it her polling place on
May 16,2023, K9 12. ' ‘s
11.  Respondent, the Dela‘_-jraxe Ccm‘:i}f Board of Eleclions, is a loeal povernment

apency responsible for w_ersucing the conduet L:f all cleetinns in Delaware County, including
adjudicating and d:é'id.;ng whethe&sd count provisional ballots in accordance with the Election
Code. S¢e25 P.S. § 2542};;0“?.:5 and duties of boards of elcztions); i § 3050(a4)
(adjudi:ﬂﬁbq of provisional ballois); see also Delaware County Home Rule Charter § 421,

© DECISION OF THE BOARD AT ISSUE

12, Pctitioners appeal firom the decision of the Board not to count Peiitioners®

provisional ballots, which these impacted voters compleled alter the Board had notified those

* A true and correct copy of Richard Keohane’s Declaration is attached hereto at Exhibit B.
* A true and comect copy of Barbara Welsh's Declaration is attached hereto at Exhibit C,



same voters that il had eanceled — and therefore would not count — their previously submiited
mai! ballots because of purported defects involving the ballot covelopes.

13.  The Board announced its decision orally at a public hearing on the disposition of
provisional ballots on May 23, 2023, See 5/23/23 T, (Ex. E hereto) at 59:19 to 60:10.

FACTUAL BACKGROUND

Yoling by Mail in Pennsylvania
"
14, The Pemnsylvania Election Code permits registered volers to voie by mail, either l{ﬂ

¥
as an “absentee clector,” if the voter satisfies prescribed conditions, such as currert military - '1 1
o “‘ * i ;-” %~

service, disability thal prevents attendance at polling place, or absence n%m mummpahty on —+*

£ ‘H\ NP
Election Day, see 25 P.5. § 3146.1, or as a “mail-in" elector lf iz votcriapp{;{-ns for S mail baltot

v "

by the deadline, without any requirement that the voter [:rwide a ieu.sun for voting by mail

Lo '| 1

instead ol'in person, see id. § 3150.11. ._-f": ’; *.-___,.J

RITCA Y
15,  Undes Pennsylvmm lnw. 1d=m,c§l procedures govern how voters apply fos,

complete, and return both absc%t:c a.nd mail-in hallats.* Ponnsylvania mail ballat applications
'\v" I|
require the \I"Glﬂl' ta pr&r{dﬂ his of st pame, address of registration, and proof of identification,
I
r—a i
25P.5. 38 3146‘.2 »3150.12. Proof of identification includes either a Pennsylvania driver’s

)

l,lf - l::i':g iuﬁmher or lbé’ last 4 digits of the voter’s Social Security namber. 25 P.S, § 2602(z.5)(3).

.1‘ - Dn:e- the county board of elcctions verifies the voter’s identity and eligibility, it sends'the voter a
mailing that contains: 1) the ballot; 2) a “secrecy envelape™ marked with the words “Official
Election Ballot™; and 3} a pre-addressed onter return envelope that contains the voter declaration
presctibed by law, which the voter must sign and date. The packet alsn confains instructions to

the voler for properly marking and submitting the ballot,

% We refer berein to both types of ballots simply as “mail-in™ or “mail” ballots,



‘;df'a'

.

16. A mail-ballot voter is supposed to mark the ballot, place it in the secrecy
cavelope, and then place the secrecy envelopoe in the outer return envelope. 24 §§ 3146.6(n),
3150.16(a). The outer envelope includes a printed declaration that the vater “shall then fill oul,
dstc and sign.™ Jd. The voter delivers the entire package by mail or by hand to the county board
of elections, and delivery is timely if made by 8:00 p.em, on Election Day. /2, §8 3146.6(c),
3150.16(c).

17.  Widespread voting by mai! ballot in Pennsylvania is relatively new, having been ft

-l'-.

r{ '-i

——

adopted by the Pennsylvania Legislature in 2019 for implementation in May 2020, .l':ct of b
31,2019,P1. 552, No. 77, § 8. Clerical mistakes by mail voters are not yfmc:_mi;uﬁ I.: th:;‘
November 2022 general election, more than 16,000 mail in hahu‘fs 1:3;’:1'1[‘15;[%?*:3 mre(?s;;t
aside because they lacked scerecy envelopes, proper sigmmgs_: ; durtés. See

o ‘t wh v

b -midterm-clection s:-;*ennwlmma-umle@!es-mwemnlanp

alelse Egiczflb&aﬂﬂcéladchfeﬁﬂm 0., o

The Beard Canceled Petiiinngm’ Mal U]n!lut

'y 1 a1
18, Ppuu:ivnq.s, and thees other qualified vaters, timely submirtad thelr mail ballots
v
prmr to m‘fﬁay 16,2023 poimary eleetion day, bt (be Board detemmined that thefr submissions

Ay
c't'luId not be ﬂpv:nad and counted because of mistakes in how these voters completed their mail

1..—""

Sfapnews. com/anticle/20

shallot package. Either they forgot o sign the outer envelope, omitied the date ot wrote an

Incomrect date, or forgot to insert the ballot into the sacrecy eavelope.

19.  Upon information and belief, all of the impacted voters were otherwise qualified
¢lectors who were registered to vote, who validly. requested 2nd retumcd their mail ballots, and
who properly compleied and submitred provisional ballots at their polling places on May 186,

2023.



20.  Upon receipt of the mail tallots at {ssue here, the Board reviewed the envelopes
and determined that the voters had made emors that would prevent the Board from counting the
ballots under Pennsylvania law.

21.  Eachofthe Petiioners received notice by email that the Board had canceled thair
mail baliols and weuld nat count them,

Conflicting Guidance for Curlng Caneellad Moil Rallats

22, The Board pested guidance on flawed mail ballots on its website. See Delaware

County, Delaware County Bureau of Elections Issues Final Guidance Regarding Flawed Vote-
i “

By-Mail Envelopes (May 6, 2023), available at } -

hitps://delcopa.aovipublicrelations/releases/2023/Aawedvatehymaifenvalopes. biml, This web

page (the “Guidance™) identified “flawed ballots” as “those that are damaged, unsigned, undated,
jmpropérly dated, unsealed, or not placed in the “seczeey auve]ope‘dbefom being placed in the

3

larger 'Ballot Return Epvelopa™ .

23.  The Guidance instructed votets to cure their rnail ballots in a process that is not
provided under the F:lééﬂﬂn Code, siating as follows: “Voters who receive notiec that the baflot
emrg:_:_!pp:?‘i.s ﬂaxlmd-'m:usl c‘Dm’:ct the ballot in-person at the Voter Service Center, located on the
1st ﬂc:ur of ﬂ::: Govémment Center Building, at 201 W. Front 8t., in Media, PA, If time parmits,
the :ru:t::r can ask for a replacement ballol e be mailed. Voters will have the opporhunity to
receive areplacement ballot and complete and return their ballot duriny the same visit. Voler's
valid ID is required.”

24,  Inaddition to the notice from the Pennsylvania Depariment of State, the Board
alse sent an ereail and a mailed a letter to Petitiouers with instructions on how to “cure” the

defect in the ballot,



25.  The Guidancz docs not mestion provisienal ballst votling at all. Wor does the
Guidance warn volers that if they cast 2 provisional ballot afiet submitting a dzfective mait
ballot, the Board will nol count the provisional ballol.

26.  The instructions also did not advise vaters that if they requested a replacement
ballot in writing and did not return 1t, they could vote a provisional batlot and that balot would
be counted.

27, However, guidance from the Depariment of State instructed that voters could

obtain a provisional ballat at their polling placa if, among other reasons, the voter “retuneda ‘-

completed absentee or mail-in ballet that was rejected by the county buard of elections....™"

hitps:fiwvwnw. vote.na. gov/Voting-in-PA/Pages/Voting-by-Pravisional-Ballot. aspx.

28.  Upon information and belief, the Board’s xnail netice and the letter sent to voters

alsa contained instructions to voters shout how to ¢urrect their canceled kallot. The instruciions
did not mention provisional voting, nor warn that if the voter voted a provisional ballot, no ballot
*

from the voter would not be counted.

19, Mcaﬁwh’tle, 8! least one Petitioner who coatacted the Bareau of Elections in the
o

days pm?:_edin:g the May-16, 2023 primary was instracted by the Burcau to cast a provisignal

ballot at hcf;:a11ing*iﬂace. See'SK Decl at ] 11.
* 30.  Upon information and belief, at the same May 23 meeting when to Board decided
niot 1 eonnt the provisional ballors at issue in this appeal, it also decided to count at least five

provisfonal ballots from voters who were very similarly simated to Petitioners. Like Petidoners,

these voters had subimitted defective mail ballots and then submiited provisional ballots at their

polling places on Election Day.t

S Petitioners do not challenge the Board’s decision to count thess provisional ballots.



31.  The Beard did not advise voters through any ballet instructions, email or mail
nofice, or in the Guidance, that if they zcquested a repfacement ballot in writing and did not
retun it, they could then vote a provisional ballot and that ballot would be counted.

Petitioneys’ Efforts to Vote

32, Although the Board notified cach of the Petitioners that it had vanceled their
balicts and informed them they could conect their ballots in-person‘at the offtce in Media or

request for & replacement ballot to be mailed to them, nons of the Pélitioners was able to go to

> 1yt
]

‘Media in person, nor did Wme pormit any of the Pefitioners fo have a mp{acemem b:dlm ma:l:d l(. P

4
tor Lhem or for them to telurn it to the Board by the deadline. " t‘ t J
I A
33. Al of the pofitioners appeared in persen at their polling places on May 16 and
! - . l","

complcted and submirted provisional ballots, o ‘!. % o
34.  These provistonal batlots wm: uthr_‘:." A;a ;'ali-:i 'Jnd‘a:.ceptabln for counting.
35. Eachofthe PetMun;rE had ew‘:&ieusu‘; to believe that they could go to thelr
polling place and casta p:unsz%ngl‘f.iﬁw wh:ﬁ would be counted.
5., [E,imd’ ﬂ'ri Board™s policy is to peanit voters whose miail ballols were canceled to
cﬂmplct:: a.nd suh:ml a provisional ballot at the polls. In fact, Delaware County specifically
f v m;,ﬂ:i pull \tork:m “(including Petitioner Welsh) to allow such voters to cast a provisional
—<ballot, Sze Election Day Guide for Poll Workers, Primary election, May 18, 2023 at 51, aveilable

1k

Petifioners Sonia and Richard Kechane:

37 Petitioners Sonja and Richard Kechane arc 80 and 81 years old respectively and

vole in nearly every general and primary election, SK Decl. § 5; RX Dect. { 5.



38.  OnMay 10, the Board sent Mr, and Mrs. Keohane emails letting them know that
their maif ballots were canceled. SK Decl, 4 10; REK Decl. § 8.

38, -Mrs, Kechane called the Delaware County Burcau of Eleciions on speaker phone
with her husband prr::sl:nt. The woizan who answered the phone told Mrs. Keshane that ske
would have to go te Media and fill out a new ballot. When Mrs, Keohane cxplained that she and
her husband could not because of health and mobility concems, the weman offered to mail
replacement ballots but did not think they would amrive in time. The woman then told Mr, and

Murs. Keohane they could vate on a provisional ballot, SK Decl.  11; RK Decl. 1 9. o

40.  Mr. and Mrs, Keohans were sotable to go to Mzdia i iill ont new mail ballots, *

x : ] 14
Mr. Keohane uses a walker and has a catheter, Mr3, Keohane Las bad knees, and they were
#

-
concerned that they woald not be able to find parking and walk l:] the building. SK Decel. § 7; RK

Decl. 9. Even getting to their pelling plaﬂcdan::l v@.‘ing a provisional baflot was difficult for Mr.
1

4

Keohane. RX Declaration §13. .

o

41. Vuung is yery unpur!ant o Mrs, Keohane and is the coly meaningful way she can

let the government hmw what ske ihinks. SK Decl, § 6. Sha believes her vote should count and

-

is part -:}f_llﬁs Jawsust for hzreelf and all the people who are not able to challenge a niling like
|

L

this. 1. 921
: 42.  Likewise, voting is very important 10 Mr, Keohane., He was in the Navy and
belicves voting is part of his civic duty. Having served our country, Mr! Keohane has felt
compeiled Lo vole ever since leaving the service. RK Decl. § 5. Mt. Kechane is very frustrated

(hat somebody can simply throw out bis vote, 4, 713

10



Petitiocner Barbara Welsh:
43.  Petitioner Barbara Welsh is 79 years old, a member of the League of Women
Voters, and a oraiped poll worker, BW Deel, 7 6.
44.  The Board notified Ms. Welsh by email on May 11, and by a letter she roceived
on May 15, that the Board had canceled her mail ballel. X4, ¥ 10. There was not sufficient lime to
request a replacement batlot be mailed to her, and Ms, Welsh was unable 1o go in persor to
ciorrect her ballot in Media on May 15, 74, 55 10-11.
43.  However, Ms, Welsh is very familiar with voting by provisional ballot, bﬂt}l fmm :
her poll worker trainings in Media and working st the polls a3 a clerk in the November 2022 °
general election and in the May 2023 primary election 74 § 7. 2. Welsh thought it would no1 be
a problem to account for any issues with her mail ballot by v.!«c.'-tiﬁ[;',1 a provisional ballot on
Blection Day. J4. ¥ 10. Accordingly, ufter w{nking the polls nn‘Ma; 16, Ms. Welsh went o her
precinct and cast & provisional baliot. &, 4 12.
46, As someons who has vated in nearly every general and primary election and who
belicves in the importance of votiny in ndemocracy, Ms. Welsh was shocked and disappointed

{0 be disenfranchised. She never imagined she would be denled the right 1o vote. J. 5§ 3; 5, 15.

The Bgard’s Decision to Dixenfranchise Petitioners

' 47, The Board, through its designated provisional ballol review boand, began revigw
of the provisional ballots on May 17, 2023,
48.  OaMay L8, 2023, a1 9:00 a.m. the provisional ballat board held an “exhibition™
session during which 3t disclosed its recormmendations for counting or nol counting provisional

ballats,

11

¥



h

49, Tho Board did oot notify Petitioners of the cxhibition or of the pravisicnal ballot
1eview board’s recommended disposition, and Peliticners remained unaware of thesz events until
after the exhibition session had already concluded,

30.  The Board pemmitred representalives of candidates and political parties to review
Board’s reconunendation but did not permit any voter or any other person to attend the
exhibition of provisional ballot recommendations.

51.  Atthe exhibition, the Board permitted representatives of parties and candidates to

lodge challenges ta the Board’s recommended disposition of provisiona) ballots, '

32, Itisthe Board’s policy and practice to consider challeages thus l-adch at a public
hearing, and not to cansider any ather disputes over the disposition of pi:uv}.is_fonal‘:baﬂuts.

53, Uponinformalion and belief, an atiomey or Itp:_.rcscnlﬂtivu of2 political party
initially challenged the recommendation not to conat :he bgllms al issuz here, but then withdrew
the challenge, and did not completa the pm:f;::. Pf“]udﬁ,ing” such & challenge.

54. Uponinfu@atiﬂn crtn-:.‘l belief, lha-Bn:trd adopted the policy of not counting
provisional ballots v'::nl;d to cure fiswed mail ballots because of Tts perecption that such ballots
“were vulnerable to hcing* raiceted by the courts.”

35 On I\i;_v 23, 2023, the Board considered the recommended disposition of the

- provisicnal ballots at a public hearng,
56.  Uponunanimous vote, the Board decided net to count the ballots ar issue in this

appeal, despite varions Board members’ commentary acknowledping the unjust nature of this

result. Tez 11313421, 12:15-13:9, 38:14-39:15, 40:1-41:11.
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GROUNDS FOR APPEAL

The Board BMisapplied the Electinn Code
57.  The Board based its decision on a misreading of the Elcction Code, relying selaly

on &n unpublished and nonprecedential Commouwealth Court degision, /n Re Alfegheny Cty.
Provisionaf Ballols in the 2020 Gen Election, No.1161 C.D. 2020,2020 WL 6867946 {Pa.
Commw. Ct 2020). That decision did not fully engage with the question presented here and
should net be applied in this case.

58.  Although the Bourd felt bound by this tnpublished and noapreccdential
L]

Commonweatth Court decision, Board members repeatedly stated on i.h:{:t:ﬂtd that they were
+

rl

troubled by the result and hoped the courts would reconsider. Scz, e.g,-Tr. at 11:13-24 (s?aﬁng

“it poscs an nnreasonable burden on folks where casting grovisianal I‘sal*lut sh'auld be as good as
1 1 1 "

coming into Media and curing 2 ballot. And sl de !'s;zzpi: the courts have an opportunity to

LI 1 .
reconsider this question in the future™); Tr. 12:18-24, (stating I do think that a voter that comes
T i,

1
in end cast & provisional EE.HOI., that that court opinion shon!d be reconsidered. And while we're
[ " u

r . A
here as 2 Board to follow tHE slection law, which usually in most cases favors the voler, [ think

! *

Tan 1 ‘
that this 'one is also an undre curden,™}.

' '59. ~ One Board member even called the outcome a “ravesty of justice.” Tr, 41:101-

60.  Inln Re Atleghzny County Provisional Rallots, the Coremonwenlth Court
construed the Pennsylvania Eleclion Codo to prohibit the counting of provisional baltotg if “the

glector's absentes ballot ot mail-in ballot is timely received by a county board of elections.” 25

P.S. § 3050(4)(SKHF).

13



6l.  The Commenwealth Court's decision ignored and did not eddr=ss the preceding
soetion in the stainte, which states:

(3)(7) Except as provided in subelause (i), if it is determined that the
individual was reristered and entitled Lo vote at the elcetion district where
the ballot was ¢ast, the county board of elections shall compare the
signature on the previsional ballot envelope with the signature on the
elector's repistration form and, if the sipnahires are determined 10 bo
genuine, shall count the ballat if the connty board of elections confirms
that the individual did not cost any ether baflol, inchuding un ubsentee
ballol, in the election

25 PS8, § 3050(a4)(5)() (cmphasis added). This seetion reflects the goal of provisional hallots,

-

namely, to preserve the fundumental right to votz. “ l s

62, The General Assembly added subsection (F) 1o ibe EIecti;n Code ;sgmuf-ﬁ.cl
71, s¢e 20019, Oct 31, P.L. 552, No. 77, § 3.2, The In re;ﬂkg::rsny Cqu:ﬁ_].' decision read this
subsection in a way that makes it incensistent with §\3ﬂ’iﬂ{a.4}[5]_(ij's fequirement that the Boatd
must count pravisional ballots upon confirming ::m':t the individual-did oot cast any other ballot in
the election. When two scparate ﬁatu;ml-y provisions can be read either a3 harmonious ot as in
conflict, conrts shm.}'l'.d cu;'lsbtrue ﬂ';lv.';m a5 in harmony with each ather. See, e.g., Iz re Rorough af
Domnfnﬁawn.’lﬁl _f’u,Sd 844, 871 (Pa. glll T 1 Pa.C.8. §§ 1922(1)-(2). 1933,

- 6 IEIcm:_;;uhsmﬁunsﬂﬂﬁﬂtaﬂ)[ﬁ)ﬁ} and 3050(2.A)(3){1i)(F) are readily harmonized,
I; a mail ballot is canceled and cannot be counted bacause of & detect on the envelope, and the
'vumr docs not cure that defect by £:00 p.m. on election day, the mall ballot was not “tmely
received,” nor was Il “cast,” because it s not a ballat that can be tabulated. Therefore, subsection
3030(a.4)3)(i)(F) does not bar the Baard from connting, the provisional ballot, and subsection
3050{a.4)(5)(1) requires the Board to count the provisional baflot.

64.  This reading of the Election Code pives meaning to the General Assembly!s

intent. The General Assembly prohibited counting provisional ballats when the county has
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received a voler’s absentee or mail bzllot exists to prevent donble voting, And the General
Asscmbly gave votcers the fallback option of casting a provisional ballet te cnsure that vaters
would have a safety net to protect them from disenfranchisement.

§3. Becanse the provisional ballot is reviewed and adjudicated aftcr Electian Day, the
Board will be able to detenmine whether the votet's mall ballol contained a fatal defect and count
the provistonal baliof. Alternatively, if the mail balfot was counted, then the Board will not coum

the provisional ballet.

66.  This process is consistent with existing Penngylvania Deparhnent of State m IE ). "

{*DOS”) Guidance regarding the use of provisicnal ballots as way ot vuring dr:ﬁ:c!s in ﬂIEI.I.l.___f’
8 % N e
ballots, The DOS website lists the reasons for which a person mey be issued a pmns:onal ballot,
é el
and includes a voter who “retirned o completed ahsentes or szt]-_m hallnt that was rejeated by
0 SN
the county board of elections™ and who belicves Ih a:cllh‘thcmuse eligible to vote. Sze Pa. Dep't

A J‘
of State, Voting by Provitional Ballos, llpsr"f_wmv.v-:‘ale.na.gnw"“u’min g-in-PA/Pages/Voting-hv-
1 L

rovist ot.a . 1&
‘-(:)

‘%15 D’DS Ellldﬂ.!l{"" is an authoritative and correet reading of the Election Code,

ﬁ'
and 2n umepumcd, nunp ~dential opinion does not render it invalid.

( !%.4 ﬁ!;\ The Hom-d‘s urrique qure process creates an unacceptably high risk that voters will
Eh;ﬂbc disenfranchised beeause many will be unable to travel o Media on short netice, even though
they may have been able to appear in person at their local polling place to vote provisionally.
69.  The Board’s policy of not counting provisional hallots that vaters cast (o cure
canceled, deficient mail-in baklols frustrates the pelicy underlying the enaciment of the Helo

America Vote Act ("HAVA”), 52 U.8.C. § 21082,
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70.  Section 3050{a4) implements HAV A for Pennsylvania. And 1 goes further than
HAVA, by ensuring the availability ol provisional ballets in non-federal elections, such as this

menth’s election. A voler’s right to cast 3 provisional ballot under HAV A is mandatory and

nambiguous. See, e.g.,ﬁ'omman Lause Ga. v, Kemp, 347 F. Supp. 3d 1270, 1292-93 (N.D, Ga.
2018) (citing Fla Denocratic Party v. Hoed, 342 F Supp.2d 1073, 1079 (N.D. Fla. 2004)) (“The

puipose of HAVA's provisional voling section is to ensure that voters are allowsd to vote (and to

ﬁ
have their votes counted) when they appear al the proper polling place and are atherwise cligible

[}
to vote."). . S

) " . -

71.  The Election Code instruetion to counties to count provisionzl ballots cast by -
- * . .
eligible voters who appear at their correct polling place and who are found not to have cast any

- -
other ballol in the election, is the implementation of policy to aveid disenfranchisement. 25 P.S,

]

§ 3050(2.4)(5)(0). T LA

-

The Roard’s Decisian to Not Count Petitinnsrs’ Pruvisianal Ballots Yiulated Their
Fundamental Rixht to Vote

Lot P oG . .
72.  Article ], SBection f of the Pemnsylvania Constituion guarantses that “Elections
I 1 . . -
shall be Free and equal; and ne power, civil or military, shall at any time interfere to prevent the
il | |
I . . N - -
fre= exercise of the right of sufiage.” Under this guarantes,

k
[

- 'all'aspe:cls of the ¢lectoral process, 1o the greatest degree possible, be kept open

’ and unrestricted to the voters of our Commonwealth, ard, also, conducted ina
manner which puamantees, 1o the greatest degree possible, a vater’s right to equal
participation in the electoral process for the selection of his er her representatives
in povernment,

League of Women Votirs of Po. v. Commonwealth, 178 A.3d 737, 804 (Pa. 2018),
73.  The Pennsylvania constitution reguires the Board to demonstrate a compelling
interest to fustfy its polfey of not counting provisional ballots voted to cure flawed mail ballots

because such action will most assuredly disenlranchise voters, See Perles v. Cty, Refzen Bd of

la



Northumberiand Ciy,, 202 A.2d 538, 540 (Pa. 1964) (“|E]ither an individual voter or a group of
voters are not t;} be disenfranchised at an election except for compelling reasons.™); see alsa
Skambach v. Bickhart, 845 A 2d 793, 801-02 (Pa, 2004} (the Flection Code “must be liberally
construzd te proteet volers' right to vote®),

74.  The Board cannot demanstrate a compelling interest that justifies its complete
disenfranchiscment of voters, especially when a procedure already exists ko prevent the loss of
the lundamentat right to vote.

75.  The Boand's requirement that a voter submit a request for a replacernent ballot in

3 ..

writing before being entitled fo cast & provisional ballot uncanstifitionally burdens the -
fundamental right to vote. See, e.g., Jn re Naider, 858 A2 1167, 1181:({Pa fiﬂﬂf-‘l]' (goting ;‘.hﬂl
“the right 1o vote™ is “fundamental™), overruled on other grm:mif.' by nre Vou‘mrka 10 A
639 (Fa. 2016}, Pennsylvania law forbids counties *"'am imposing "rules applicable to the right to

vote when such regulation denfes the franchiss, or “make[s] it so difffeult as to amount (o a

- ';
denial,” Winston v Mnarﬁ, 91 A,*SZI.".". 3,83 (Pa. 1914); see also DeWalt v, Bartley, 24 A, 185

N
(Pa. 1892) ("Tha wst 13 wh:ther 'cyiglation denies the franchise, or renders ifs exercise so

difficult and m::unvement 23 10 amount 1o a denial”).
I

:fﬁ. " “The Board’s jnsistence that 2 voler who subruitted a defective msil ballot must
r;qucst a replacement ballot before being entitled to casl a provisional ballot is unnecessary and
arbitrary, because the Boaed had already caneeled the voter’s mail ballot and already detormined
that the ballot will not count, The request for a replacerent ballat has no bearing en that and
serves only to'diseafranchise voters,

WHEREFORE, Petitioners respectfully request this Honorable Court to enter an order

reversing the decision of the Delaware County Board of Electlons, declaring that the Election
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Code and Perpsylvania Constitulion reqitire the counting of Petitioners’ ballots, directing the

Board to count the provisiona) ballots cast by Pelitioners in the May 16, 2023 election, and enter

such other and further refief as provided by the Pennsylvania Election Code or as this Court

deems just and appropriate.

Dated: May 25, 2023
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-

o
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P.0. Box 60173 .
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215-592-1813
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