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INTRODUCTION

In every election since 2020, respondents—the Secretary of the
Commonwealth, and the Philadelphia County and Allegheny County Boards of
Elections—have disenfranchised qualified voters who submitted timely mail and
absentee ballots. Respondents denied these thousands of Pennsylvanians their
fundamental right to vote solely because the voters misdated or did not date their
ballots’ return envelopes. But while the election code requires mail and absentee
voters to correctly date their return envelopes (see 25 P.S. §§3146.6, 3150.6), that
“date requirement” serves no cognizable purpose. It does not, for instance, serve to
measure the timeliness of a mail or absentee ballot; timeliness is instead determined
based on when the ballot is scanned into Pennsylvania’s mail-ballot tracking system.

In any event, no purpose for the date requirement that respondents might try
to establish in this litigaticn could warrant deprivation of what has long been
recognized as one of the most important of all rights. As the Pennsylvania Supreme
Court has explained, “[n]o right is more precious in a free country than that of having
a voice in the election of those who make the laws under which, as good citizens,
we must live. Other rights, even the most basic, are illusory if the right to vote is
undermined.” In re Nomination Papers of Nader, 858 A.2d 1167, 1180 (Pa. 2004)
(quotation marks and subsequent history omitted); accord, e.g., Harper v. Virginia

State Board of Elections, 383 U.S. 663, 667 (1966). Respondents’ enforcement of



the date requirement violates this fundamental right—a right expressly protected by
the Free and Equal Elections Clause of the Pennsylvania Constitution, which
provides that “[e]lections shall be free and equal; and no power, civil or military,
shall at any time interfere to prevent the free exercise of the right of suffrage.” Pa.
Const. art. I, §5.

Enforcement of the date requirement has been litigated numerous times in
recent years. But no prior case resolves whether enforcement of the requirement
violates the Free and Equal Elections Clause—although three members of the (then-
six-member) Pennsylvania Supreme Court stated in dicta last year that it would, see
Ballv. Chapman, 289 A.3d 1,27 n.156 (Pa. 2623) (Wecht, J., joined by Todd, C.J.,
and Donohue, J.), cited infra p.17. Cther cases in which the requirement was
challenged instead held that: (1) as a matter of statutory interpretation, the election
code does in fact “require[} the disqualification of ballots that arrive in undated or
incorrectly dated retura envelopes,” Ball, 289 A.3d at 23 (majority opinion); and (2)
as a matter of federal law, enforcement of the date requirement does not violate the
Voting Rights Act’s Materiality Provision, Pennsylvania State Conference of
NAACP Branches v. Secretary Commonwealth of Pennsylvania, 97 F.4th 120, 139
(3d Cir. 2024) (“NAACP”). And still other challenges to the date requirement (which
remain pending) were brought under the First and Fourteenth Amendments of the

U.S. Constitution rather than under the Pennsylvania Constitution. See Second



Amended Complaint (Doc. 413), Pennsylvania State Conference of NAACP v.
Schmidt, No. 1-22-cv-00339 (W.D. Pa. June 14, 2024); Amended Complaint
(Doc. 228), Eakin v. Adams County Board of Elections, No. 1:22-cv-00340 (W.D.
Pa. Feb. 9, 2023).

Notably, in the NAACP case just cited, the courts concluded that the date
requirement serves no cognizable purpose. Specifically, the Third Circuit agreed
with the district court’s ruling—based on an extensive record—that the ‘“date
requirement ... serves little apparent purpose,” with not one of Pennsylvania’s 67
boards of elections using it “to confirm timely receipt of the ballot or to determine
when the voter completed it.” 97 F.4th at 125. In Ball, meanwhile, the Pennsylvania
Supreme Court acknowledged the simiilar view of the Acting Secretary of the
Commonwealth: Because the election code provides other ways to ensure that voters
are eligible and their ballots are timely cast, the date requirement serves “no purpose
other than as a means of inducing voter-generated errors that could be used to justify
denying the right to vote.” 289 A.3d at 18 (quotation marks omitted).!

Because the date requirement serves no purpose, there can be no state interest

in enforcing it. That is dispositive here; Pennsylvanians’ fundamental right to vote

! Although three justices expressed a different view in dissenting in a prior case, In
re Canvass of Absentee and Mail-in Ballots of November 3, 2020 General
Election, 241 A.3d 1058, 1090-1091 (Pa. 2020) (Dougherty, J., concurring in part
and dissenting in part) (hereafter “In re 2020 Canvass”), the court has never
adopted that view—rightly so, for the reasons explained herein.
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cannot be impaired (as the date requirement does) for no reason. Indeed, although
the lack of any purpose means the requirement would be unenforceable under any
level of scrutiny, Pennsylvania Supreme Court precedent instructs that denying the
franchise by disqualifying ballots triggers strict scrutiny, i.e., such disqualification
can stand only “‘if it is necessary to promote a compelling state interest and is
narrowly tailored to effectuate that state purpose.”” Banfield v. Cortes, 110 A.3d
155, 176 n.15 (Pa. 2015) (quoting Khan v. State Board of Auctioneer Examiners,
842 A.2d 936, 947 (Pa. 2004)). Because the date requirement advances no purpose
whatsoever, it obviously cannot satisfy strict scrutiny.

“[I]in enforcing the Free and Equal Eiections Clause, this Court possesses
broad authority to craft meaningful icmedies when required.” Pennsylvania
Democratic Party v. Boockvar, 228 A.3d 345,371 (Pa. 2020). Exercising that broad
authority, the Court should enjoin the invalidation of any ballot based solely on a
failure to comply with ihie date requirement.

ARGUMENT

1. THE FREE AND EQUAL ELECTIONS CLAUSE ESTABLISHES VOTING AS A
FUNDAMENTAL RIGHT

The Free and Equal Elections Clause of the Pennsylvania Constitution
(hereafter “Clause”) guarantees the fundamental right to vote. It reads: “Elections
shall be free and equal; and no power, civil or military, shall at any time interfere to

prevent the free exercise of the right of suffrage.” Pa. Const. art. I, §5. This Clause,



which “has no federal counterpart,” is part of what made “Pennsylvania’s
Constitution, when adopted in 1776, ... the most radically democratic of all the early
state constitutions.” League of Women Voters v. Commonwealth, 178 A.3d 737, 802
(Pa. 2018) (hereafter “LWV”’). The Clause’s text and history, as well as case law
interpreting and applying it, underscore the extent of its protection for the right to
vote.

A.  The Clause’s Text Safeguards The Right To Vote, Including The
Right To Have One’s Vote Counted

As the Pennsylvania Supreme Court has explained, the Clause’s text is
“clear[] and unambiguous|[],” using “the broadest possible terms.” LWV, 178 A.3d
at 804. The “plain and expansive sweep of the words ‘free and equal,’” the court
elaborated, is “indicative of the fremers’ intent that all aspects of the electoral
process, to the greatest degree possible, be kept open and unrestricted to the voters
of [the] Commonwealth.” id. And of particular relevance to this case, the court has
repeatedly explained that “the minimum requirements for ‘free and fair’ elections”
include that “‘each voter under the law has the right to cast his ballot and have it
honestly counted.”” Id. at 810 (quoting Winston v. Moore, 91 A. 520,523 (Pa. 1914))
(emphasis added).

The placement of the Clause’s expansive text within the constitution, confirms
that the right to vote is a “sacred right” under Pennsylvania law. Page v. Allen, 58

Pa. 338, 347 (1868). Article I of the constitution (the Declaration of Rights) “is an



enumeration of the fundamental individual human rights possessed by the people of
this Commonwealth that are specifically exempted from the powers of
Commonwealth government to diminish.” LWV, 178 A.3d at 803-804. The
constitution itself provides that “[e]verything in [Article 1] is excepted out of the
general powers of government and shall forever remain inviolate.” Pa. Const. art. I,
§25 (emphasis added).

B. The Clause’s History Reinforces Its Broad Text

The evolution of the Free and Equal Elections Clause likewise demonstrates
the Commonwealth’s “longstanding and overriding policy ... to protect the elective
franchise.” Petition of Cioppa, 626 A.2d 146, 148 (Pa. 1993).

The Pennsylvania Constitution of 1776 included the first iteration of the Free
and Equal Elections Clause, which stated “[t]hat all elections ought to be free; and
that all free men having a sufiicient evident common interest with, and attachment
to the community, have a right to elect officers, or to be elected into office.” Pa.
Const. of 1776 ch. 1, §7. This provision was one of several significant changes in
the constitution in favor of democratic governance, including expanding the right to
vote to all “freemen” twenty-one and older. Id. ch. II, §6. At the time, this was
considered “universal suffrage.” LWV, 178 A.3d at 807.

Less than fifteen years later, a second constitutional convention took place, at

which the Clause was amended to read simply: “[E]lections shall be free and equal.”



Pa. Const. of 1790 art. IX, §5. This language, which remains in the Clause today,
strengthened the Clause—replacing the suggestive “ought” with the directive
“shall;” inserting “equal”; and removing “all prior ambiguous qualifying language.”
LWV, 178 A.3d at 808. The 1790 constitution’s voting-related provisions also
affirmed that voting is a “high” and “sacred right.” Page, 58 Pa. at 347.

The Clause was last amended in 1874 to add its second clause (“and no power,
civil or military, shall at any time interfere to prevent the free exercise of the right
of suffrage”), which addressed then-recent federal miiitary interference in a
Philadelphia election. LWV, 178 A.3d at 827.

C. The Pennsylvania Supreme Court Has Consistently Construed The
Clause As Broadly Protecting Voting Rights

Consistent with its text and history, Pennsylvania courts give the Clause
“expansive meaning.” LWV, 178 A.3d at 809. The Pennsylvania Supreme Court
has explained, for example, that to be “free and fair,” any “regulation of the right to
exercise the franchise [must] not deny the franchise itself, or make it so difficult as
to amount to a denial” of the “constitutional right” to vote. Winston, 91 A. at 523.
More generally, the court has explained that in cases implicating the right to vote,

(13

the court’s “goal must be to enfranchise and not to disenfranchise.” In re Luzerne

County Return Board, 290 A.2d 108, 109 (Pa. 1972). Indeed, the court has long

made clear that “[t]he disfranchisement of even one person validly exercising his

29

right to vote is an extremely serious matter.” Perles v. County Return Board of



Northumberland County, 202 A.2d 538, 540 (Pa. 1964). Therefore “[e]very
rationalization within the realm of common sense should aim at saving the ballot
rather than voiding it.” Id.

The Pennsylvania Supreme Court’s expansive reading of the Free and Equal
Elections Clause is consistent with the court’s robust protection of the right to vote
even in cases not expressly involving the Clause. Indeed, the court has repeatedly
limited the enforcement of election-code provisions that would otherwise disqualify
ballots for voters’ errors. “The power to throw out a ballot for minor irregularities,”
the court has repeatedly said, “must be exercised very sparingly and with the idea in
mind that either an individual voter or a group of voters are not to be disfranchised
at an election except for compelling reasons.” Appeal of Gallagher, 41 A.2d 630,
632 (Pa. 1945), quoted in Appeai of Norwood, 116 A.2d 552, 554 (Pa. 1955). In
other words, “[t]echnicalities should not be used to make the right of the voter
insecure.” Appeal of James, 105 A.2d 64, 66 (Pa. 1954). While election regulations
that serve to “prevent fraud” may be enforced, /n re Luzerne County, 290 A.2d at
109, defects that “are not willful errors” should not invalidate a ballot. In re Petitions
to Open Ballot Boxes, 188 A.2d 254, 256 (Pa. 1963).

I1. THE DATE REQUIREMENT SERVES NO PURPOSE

As elaborated below, see pp.16-19, the date requirement—again, the election

code’s mandate that mail- and absentee-ballot voters date the outer envelope



containing their mail ballots—cannot provide a basis for denying Pennsylvanians
their fundamental right to vote. It cannot provide a basis for doing so because the
requirement, as a matter of law, serves no government interest.

A.  The election code itself establishes that a voter’s handwritten date on a
mail- or absentee-ballot envelope is irrelevant to determining the ballot’s timeliness;
timeliness is instead evaluated based on when a ballot is received by the county
board of elections. In particular, the code provides the following regarding the
“Id]eadline” for mail and absentee ballots: “a completed mail-in ballot must be
received in the office of the county board of elections no later than eight o’clock
P.M. on the day of the primary or election.” 25 P.S. §3150.16(c); accord 25 P.S.
§3146.6(c) (same for absentee ballots). Accordingly, county boards must “maintain
arecord of ... [t]he date on which the elector’s completed mail-in ballot is received
by the county board.” 25 P.S. §3150.17(b)(5); accord 25 P.S. §3146.9(b)(5) (same
for absentee ballots). De¢partment of State guidance similarly requires county boards
to “stamp the date of receipt on the ballot-return envelope” and “record the receipt
of absentee and mail-in ballots daily in the Statewide Uniform Registry of Electors
(SURE) system.” Pennsylvania Department of State, Guidance Concerning
Examination of Absentee and Mail-in Ballot Return Envelopes, version 4.0 at 2
(April 3, 2023). In short, the date requirement does nothing to determine whether a

mail or absentee ballot has been timely submitted.



B.  The requirement likewise does nothing to determine a voter’s
eligibility; eligibility is determined before mail and absentee ballots are even sent to
voters. Under Pennsylvania law, an individual must “apply ... for an official mail-
in ballot,” 25 P.S. §3150.12(a), and “[t]he county board of elections, upon receipt of
any [such] application ... shall determine the qualifications of the applicant by
verifying the proof of identification and comparing the information provided on the
application with the information contained on the applicant’s permanent registration
card,” id. §3150.12b(a); accord 25 Pa. C.S. §3302(a)-(b) (similar for absentee
ballots). Only upon “receipt and approval of an application filed by a qualified
elector ..., shall [the board] deliver or mai official mail-in ballots.” 25 P.S.
§3150.15; accord 25 Pa. C.S. §3302(c) (similar for absentee ballots).

C. The date requiremeui plays no role in detecting fraud either. For
example, the date on a maij- or absentee-ballot envelope is not used to determine
whether a ballot was {raudulently submitted in the name of a deceased voter. The
Department of Health is responsible for informing voter-registration commissions
when an individual dies. 25 Pa. C.S. §1505(a). And the commission in turn is
responsible for inputting that information into the SURE system, 4 Pa. Code
§183.7(a)(7), so that if a deceased voter submits a mail or absentee ballot, the
potential fraud is flagged for the county board. The handwritten date requirement

has no role to play in this process.
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D.  If more were needed, the recent NAACP litigation has confirmed that,
in practice, the date requirement is useless—resulting in judicial rulings that, for
reasons explained in this subsection, respondents and respondent-intervenors are
collaterally estopped from challenging.

As the Third Circuit in NAACP explained, the record there showed that none
of the Commonwealth’s 67 counties has ever used the date requirement for any
purpose. 97 F.4th at 125. In particular, the requirement is “irrelevant to whether a
vote is received timely” and “not used ... to determine when the voter completed it.”
Id. Rather, a ballot’s timeliness “is established bsth by a receipt stamp placed on
the envelope by the county board and separately through scanning of the unique
barcode on the envelope.” Id. at 127. The date requirement also “bears no
relation ... to whether a voter is ¢palified under Pennsylvania law to vote.” Id. at
131; accord id. at 139-140 (Shwartz, J., dissenting).

Given NAACP, vespondents are collaterally estopped from arguing that the
date requirement serves any purpose. (That likely explains why respondents have,
in this case, “agreed that there are no outstanding questions of fact, nor factual
stipulations required,” Order Granting Application for Intervention (June 10, 2024).)
Estoppel “avoid[s] the ‘cost and vexation’ of repetitive litigation, conserv[es]
judicial resources,” and “encourag[es] reliance on adjudication.” In re Coatesville

Area School District, 244 A.3d 373, 379 (Pa. 2021). It applies where: “[1] the issue

-11 -



is the same as in the prior litigation; [2] the prior action resulted in a final judgment
on the merits; [3] the party against whom the doctrine is asserted was a party or in
privity with a party to the prior action; and [4] the party against whom the doctrine
is asserted had a full and fair opportunity to litigate the issue in the prior action.” /d.

All four elements are met here. First, the relevant issue—whether the date
requirement serves any purpose—is the same here as it was in the NAACP appeal.
That the requirement is purposeless was in fact a key holding of the district court’s
summary-judgment decision, which was based on an extensive factual record, see
Pennsylvania State Conference of the NAACP v. Schmidt, 2023 WL 8091601, at
*20-22 (W.D. Pa. Nov. 21, 2023) (recountiizg undisputed facts). And the Third
Circuit affirmed this holding, explaining that “[n]o party disputed that election
officials” do not use the handwritten date for any purpose related to determining a
voter’s qualification, the ballot’s timeliness, or when the voter signed the
declaration. 97 F.4th at 129. Second, the Third Circuit entered a final judgment on
the merits in NAACP, issuing its mandate on May 8, 2024. Dkt. No. 66, NAACP,
No. 23-3166 (3d Cir. May 8, 2024). Third, all respondents and respondent-
intervenors were parties to the NAACP appeal. See NAACP, 97 F.4th at 123-124.
Finally, all respondents and respondent-intervenors had a full and fair opportunity
to litigate whether the date requirement serves any purpose in NAACP. As noted,

the district court reached its conclusion only after assessing a voluminous summary
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judgment record developed over four months of discovery, taken from each of the
Commonwealth’s 67 boards of elections. And respondents and respondent-
intervenors were free to make any arguments on appeal to challenge that conclusion.
E.  Asnoted at the outset, in In re 2020 Canvass, three justices argued in a

partial dissent that the date requirement serves three purposes:
e ‘“the date on the ballot envelope provides proof of when the elector

actually executed the ballot in full, ensuring their desire to cast it in lieu
of appearing in person at a polling place”;

e ‘“the date also establishes a point in time against which to measure the
elector’s eligibility to cast the ballot”;

e “[t]he date also ensures the elector completed the ballot within the
proper time frame and prevents the tabulation of potentially fraudulent
back-dated votes.”

241 A.3d at 1090-1091 (op. of Dougheity, J.) (quotation marks omitted).

As explained in the following paragraphs, none of these purposes is one that
constitutes a valid state interest and that the date requirement actually serves. And
the Pennsylvania Supicine Court has never agreed that the requirement serves any
of these purposes. In Ball v. Chapman, the court recounted (in the “Background”
section of its opinion) that the dissenters in /n re 2020 Canvass had made these
arguments about purpose. See Ball, 289 A.3d at 10. But the court’s “Analysis”
made no mention of purpose—or the dissenters’ views about purpose—and the
court’s actual holding was simply that, as a matter of statutory interpretation, “the

date requirement is unambiguous and mandatory,” id. at 20, and that ballots that
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arrived in undated or misdated envelopes accordingly cannot be counted, see id. at
20-23:

Ball’s apparent unwillingness to adopt the dissenters’ arguments about
purpose was well-founded. None of the three purposes the dissenters posited
withstands scrutiny.

First, the dissenters asserted that “the date on the ballot envelope provides
proof of when the elector actually executed the ballot in full, ensuring their desire to
cast it in lieu of appearing in person at a polling place.” 24i A.3d at 1090 (quotation
marks omitted). But there is no basis for the dissenters’ unstated assumption that
“execut[ing] the ballot in full” is in any way a meaningful concept (legally or
otherwise). Nor is there any basis for their unstated assumption that correctly dating
the outer envelope is part of “execuit{ing] the ballot.” In any event, it is not true that
the date necessarily “provides proof of when the elector actually executed the ballot
in full,” id. (quotation raarks omitted). For example, a voter might sign and date the
envelope before completing the ballot—perhaps to ensure that she did not forget to
do so afterwards—and then might not complete the ballot until a later day. This
Court made much the same point in a single-judge opinion, noting that the purposes

the dissenters “identified were, at least implicitly, based on the belief that the date

2 Should this Court conclude that Ball did hold that the date requirement serves a
purpose, the Democratic National Committee and Pennsylvania Democratic Party
preserve the argument that that holding is wrong and should be overruled.
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written on the exterior envelope was the actual date the ballot was completed,” but
that in reality, “it would be difficult to determine whether the date accurately reflects
the day the ballot was” completed. McCormick for U.S. Senate v. Chapman, 2022
WL 2900112, *12-13 (Pa. Commw. Ct. June 2, 2022) (unreported opinion). And
even if the dating of the envelope did necessarily prove when the ballot was
“executed ... in full,” In re 2020 Canvass, 241 A.3d at 1090 (op. of Dougherty, J.),
such proof serves no state purpose. The dissenters posited that it serves the purpose
of “ensuring [the voter’s] desire to cast [a mail ballot] in i1cu of appearing in person
at a polling place.” Id. But that is not true either. What shows the voter’s “desire”
to cast a mail ballot is her submission of the ballot. 1f the dissenters’ contrary
suggestion were correct, then the many thousands of voters who have forgotten to
date their envelopes before submission would have all shown up to vote in person,
because the absence of a date would—in the dissenters’ telling—have meant those
voters didn’t actually “desire to cast [a mail ballot] in lieu of appearing in person at
a polling place,” id. That is untenable.

Second, the dissenters posited that “the date also establishes a point in time
against which to measure the elector’s eligibility to cast the ballot.” 241 A.3d at 1090.
But the dissenters did not explain how the date on an envelope is or could be used

2

“to measure the elector’s eligibility.” That is no doubt because, as explained, the

election code requires officials to verify eligibility before a mail or absentee ballot
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is even sent. See supra Argument I1.B. Neither the code itself nor counties’ on-the-
ground implementation involves using the date to verify voter eligibility. See id.;
accord Ball, 289 A.3d at 38-39 (Brobson, J., joined by Mundy, J., concurring in part
and dissenting in part). Again, the In re 2020 Canvass dissenters engaged with none
of this.

Third, the dissenters asserted that “[tlhe date also ensures the elector
completed the ballot within the proper time frame and prevents the tabulation of
potentially fraudulent back-dated votes.” 241 A.3d at {091. But here too, the
dissenters did not explain this assertion—Ilikely because, as explained, under the
election code, the date has nothing to do with either timeliness or detecting and
preventing fraud. See supra Argument il.A, C. Timeliness is established under the
code by receipt date rather than the date on the envelope (no doubt precisely because
the accuracy of a date on an envelope typically cannot be independently verified,
whereas receipt date can). Likewise, the election code provides—and counties
actually use—mechanisms other than the date to ensure that invalid ballots are not
counted. Indeed, the specter the dissenters raised of “fraudulent back-dated votes,”
241 A.3d at 1091, makes no sense. If an envelope is “back-dated,” i.e., if a voter, at
some time affer the deadline to submit a mail ballot, writes a date on the envelope
that is before that deadline, the ballot will not be counted because the envelope will

not be received before the deadline.
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In short, nothing in the In re 2020 Canvass partial dissent changes the
dispositive point explained earlier: Both as a matter of state law and (if it matters)
as a matter of every county board of elections’ actual practice, the date requirement
Serves no purpose.

III. ENFORCEMENT OF THE DATE REQUIREMENT VIOLATES THE FREE AND
EQUAL ELECTIONS CLAUSE

Because the date requirement serves no purpose, the level of judicial scrutiny
applied here is ultimately irrelevant. Even under the most forgiving scrutiny, the
Free and Equal Elections Clause means that the fundamental right to vote cannot be
denied for no reason. The Court therefore need not address the applicable level of
scrutiny—just as three members of the (then-six-member) Pennsylvania Supreme
Court did not address it when they staied last year in Ball that a “failure to comply
with the date requirement wouki not compel the discarding of votes in light of the
Free and Equal Elections Clause.” 289 A.3d at 27 n.156 (Wecht, J., joined by Todd,
C.J., and Donohue, J.). Pennsylvania Supreme Court precedent make clear,
however, both that strict scrutiny applies here and the date requirement cannot
survive such scrutiny.

A.  Statutes That, Like The Date Requirement, Mandate The
Disqualification of Ballots Trigger Strict Scrutiny

The Pennsylvania Supreme Court analyzes claims under the Free and Equal

Elections Clause by weighing the alleged “violat[ion of] the fundamental right to
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vote” or alleged “disparate treatment of any group of voters” against the state interest
supposedly advanced by the challenged regulation. Banfield, 110 A.3d at 178. The
magnitude of the state interest required to uphold a challenged regulation depends
on the severity of the burden it places on citizens’ exercise of the franchise. On one
end of the spectrum, “[w]hen a statute significantly interferes with the exercise of
[the] fundamental right” to vote, it must be narrowly tailored to promote a
compelling state purpose. Id. at 176 n.15; accord Appeal of Norwood, 116 A.2d at
555. When an election regulation “do[es] not severely restrict the right to vote,” the
Pennsylvania Supreme Court has been more deferential—so long as the regulation
genuinely advances the Commonwealth’s interest in ensuring “‘honest and fair
elections.””  Pennsylvania Democratic Party, 238 A.3d at 369-370 (quoting
Banfield, 110 A.3d at 176-177).

More specifically, the Pennsylvania Supreme Court has held repeatedly that
disqualifying ballots “significantly interferes with the exercise of [the] fundamental
right” to vote, and that such a disqualification can “‘be upheld only if it is necessary
to promote a compelling state interest and is narrowly tailored to effectuate that state
purpose.”” Banfield, 110 A.3d at 176 n.15 (quoting Khan, 842 A.2d at 947). In
other words, enforcement of a regulation that, like the date requirement, results in

the disqualification of ballots triggers strict scrutiny.
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Indeed, the state high court has referred again and again in the election
context—even where the Free and Equal Elections Clause was not formally invoked,
in fact—to the need for a compelling state interest to justify the disqualification of
ballots. In Appeal of Norwood, for example, the court reversed a county board’s
disqualification of a ballot that was not marked in compliance with state law, holding
that “the power to throw out ... ballot[s] for minor irregularities,” whether the ballots
of “an individual voter or a group of voters,” is not to be “exercised ... at an election
except for compelling reasons.” 116 A.2d at 555. Likewise, in reversing the
disqualification of ballots in Appeal of Gallagher, the court reiterated that voters are
not to be disenfranchised “at an election except for compelling reasons.” 41 A.2d at
454-455.

As with the state laws chailenged in these various cases, enforcing the date
requirement would mean that “minor irregularities”—here, misdated or undated
ballot-return envelopes—*“render][ ] the votes void[]” and thus would “disenfranchise
these vote[r]s.” In re Petitions to Open Ballot Boxes, 188 A.2d at 256. As in the
cases just discussed, therefore, the date requirement could be enforced only if doing
so furthered a compelling state interest.

Enforcement would also have to be narrowly tailored in order to survive. In
In re Petitions to Open Ballot Boxes, the Pennsylvania Supreme Court held that

ballots could be disqualified for having stray marks only where doing so was
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narrowly tailored to further the state’s interest in preventing voting fraud—i.e.,
where there was evidence that the stray marks on a ballot were “willful[ly] ... placed
on the ballots by the voters for the purpose of identifying their ballots,” because that
could suggest that “fraud was involved.” 188 A.2d at 255, 256.

B. The Date Requirement Cannot Satisfy Strict Scrutiny

Because the date requirement advances no purpose—Ilet alone a compelling
state interest that the requirement is narrowly tailored to advance—it cannot satisfy
strict scrutiny. The only reason any election official in Pennsylvania would examine
the date written on any ballot-return envelope is to determine whether to disqualify
the ballot based on a “minor irregularit[y],” fiz re Petitions to Open Ballot Boxes,
188 A.2d at 256. Such purposeless disqualification is not even “rationally related to
the Commonwealth’s interest in ensuring honest and fair elections,” Banfield, 110
A.3d at 177, so it would fail even the most lenient form of judicial scrutiny. It
assuredly cannot be squared with the robust protection for the right to vote provided
by the Free and Equal Elections Clause and safeguarded by a long line of
Pennsylvania Supreme Court cases interpreting and applying that clause.

C. The Date Requirement Cannot Satisfy Any Other Level Of
Scrutiny

In any event, the level of scrutiny is not dispositive here. As explained, the
date requirement serves no state interest. Thus, under any standard of scrutiny—

strict, intermediate, or rational-basis—the date requirement is unconstitutional.
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CONCLUSION
Petitioners’ requested summary relief should be granted and respondents
enjoined from disqualifying any mail or absentee ballot solely on the ground that it

was submitted in an undated or misdated ballot-return envelope.
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Petitioners’ Petition for Review, Application for Summary Relief, and
Memorandum in Support, it 1s hereby ORDERED that said Application 1s
GRANTED.

IT IS FURTHER ORDERED that Petitioners’ request for declaratory
relief s GRANTED. It 1s hereby DECLARED that (a) Respondents’ practice of
enforcing the date requirement for mail-in ballots, 25 Pa. Stat. Ann. §§ 3146.6,
3150.16, so as to reject, disqualify, and/or exclude timely mail ballots received
from eligible Pennsylvania voters, based solely on the absence of a handwritten
date on the mail ballot return envelope, is unconstittitional under the Free and
Equal Elections Clause, Pa. Const. art. I, § 5, and (b) Respondents’ practice of
enforcing the date requirement for mail-in ballots, 25 Pa. Stat. Ann. §§ 3146.6,
3150.16, so as to reject, disqualify, and/or exclude timely mail ballots received
from eligible Pennsylvania voters, based solely on the determination that the voter
incorrectly dated the mail ballot return envelope, is unconstitutional under the Free
and Equal Elections Clause, Pa. Const. art. I, § 5

IT IS FURTHER ORDERED that Respondents, their agents, officers, and
employees are ENJOINED from enforcing the date requirement for mail-in
ballots in 25 Pa. Stat. Ann. §§ 3146.6, 3150.16 for the November 5, 2024 election.

IT IS FURTHER ORDERED that Respondents, their agents, officers, and

employees are ENJOINED, for the 2024 general election, to accept and count any



otherwise valid mail-in ballot submitted by eligible Pennsylvania voters, regardless
of compliance with the date requirement, if the ballot is received by the county
board of elections by 8 p.m. on November 5, 2024;

BY THE COURT




IN THE COMMONWEALTH COURT OF PENNSYLVANIA

BLACK POLITICAL
EMPOWERMENT PROJECT,
POWER INTERFAITH, MAKE THE
ROAD PENNSYLVANIA, ONEPA
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PROJECT EDUCATION FUND,
CASA SAN JOSE, PITTSBURGH
UNITED, LEAGUE OF WOMEN
VOTERS OF PENNSYLVANIA,
AND COMMON CAUSE
PENNSYLVANIA,
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V.

AL SCHMIDT, in his official capacity
as Secretary of the Commonwealth,
PHILADELPHIA COUNTY BOARD
OF ELECTIONS, AND
ALLEGHENY COUNTY BOARD OF
ELECTIONS,

Respondents,

V.
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PETITIONERS’ APPLICATION FOR SUMMARY RELIEF

Petitioners, Black Political Empowerment Project (“B-PEP”’), POWER
Interfaith (“POWER”), Make the Road Pennsylvania (“Make the Road PA”),
OnePA Activists United (d/b/a “One PA For All”’), New PA Project Education
Fund (“NPPEF”), Casa San Jos¢, Pittsburgh United, League of Women Voters of
Pennsylvania (the “League’), and Common Cause Pennsylvania (“Common Cause
PA”), hereby file this Application for Summary Relief pursuant to Rules 123(a)
and 1532(b) of the Pennsylvania Rules of Appellate Procedure. In support of this
Application, Petitioners incorporate the accompaiying exhibits and Memorandum
of Law and aver as follows:

1. Pennsylvania election officials, including Secretary of the
Commonwealth Al Schmidt (“Secretary Respondent”) and officials at the
Philadelphia and Allegheny County Board of Election (“County Respondent”)
have arbitrarily disqualified thousands of plainly eligible voters’ timely-submitted
mail-in ballots in every primary and general election since 2020 merely because
the voters neglected to write a date, or wrote an “incorrect” date, on the ballot-
return envelope. Such conduct violates the Pennsylvania Constitution’s Free and
Equal Elections Clause, PA. CONST. art. I, § 5.

2. Petitioners, nonpartisan organizations dedicated to promoting

American democracy and the participation of Pennsylvania voters in our shared
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civic enterprise, file this Application for Summary Relief to ensure that their
members, the people they serve, and other qualified Pennsylvania voters do not
again lose their constitutional right to vote based on a meaningless requirement.

3. The refusal to count timely mail ballots submitted by otherwise
eligible voters because of an inconsequential paperwork error violates the
fundamental right to vote recognized in the Free and Equal Elections Clause,
which provides that “Elections shall be free and equal; and wo power, civil or
military, shall at any time interfere to prevent the free exercise of the right to
suffrage.” PA. CONST. art. 1, § 5. See Ball v. Chapman, 289 A.3d 1,27 n.156 (Pa.
2023) (plurality opinion) (acknowledging ihat the “failure to comply with the date
requirement would not compel the discarding of votes in light of the Free and
Equal Elections Clause, and our attendant jurisprudence that ambiguities are
resolved in a way that wili enfranchise, rather than disenfranchise, the electors of
this Commonwealth”).

4. As multiple courts have found in recent prior lawsuits, the voter-
written date 1s insignificant, and is not necessary to establish voter eligibility or
timely ballot receipt.

5. While the date requirement has survived previous court challenges
raising other legal claims, none of the lawsuits thus far have analyzed the question

presented here: whether enforcement of the date requirement to exclude timely
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mail ballots submitted by qualified, eligible voters violates the Pennsylvania
Constitution’s Free and Equal Elections Clause, PA. CONST. art. I, § 5.
L STATEMENT OF UNDISPUTED FACTS

II.  The facts necessary to decide Petitioners’ claims are well-known to
the parties and beyond legitimate dispute following years of litigation, including
factual findings by federal courts following fulsome discovery regarding the
Secretary’s and county election boards’ enforcement and appiication of the
envelope-dating requirement to disenfranchise voters Each of these facts was
presented in Petitioners’ Petition for Review and/or May 29, 2024 Application for
Special Relief in the Nature of a Preliminaiy Injunction, and was in the record at
the June 10, 2024 status conference at which all parties agreed there were “no
outstanding questions of fact.”"
Parties

0. Petitioner B-PEP is a non-profit, non-partisan organization that works
to promote voting rights in Pittsburgh’s African-American communities, through
voter registration drives, get-out-the-vote activities, education and outreach about

the voting process, and election-protection work. In connection with the 2024

! All Parties, including Intervenors, confirmed during a June 10, 2024 status conference with this
Court that the material facts set forth in Petitioners’ Petition for Review and Application are
undisputed at this point. As reflected in the Court’s June 10, 2024 Order issued immediately after
that status conference, “all parties agreed that there are no outstanding questions of fact....”
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general election, as it has in prior elections since Respondents began enforcing the
envelope dating requirement, B-PEP will have to divert its staff and volunteers
towards educating voters about the risk of disenfranchisement due to the envelope
dating requirement and providing information about available cure processes,
rather than dedicating its resources toward other “get out the vote” efforts and anti-
violence initiatives. See generally Exhibit 14.

7. Petitioner POWER is a Pennsylvania non-profit organization of more
than 100 congregations of various faith traditions whose civic engagement efforts
include voter education programs, registration diives, and “Souls to the Polls”
efforts® within Philadelphia County to encourage congregants to vote. Since at
least 2022, POWER has had to divert resources from its other voter education and
mobilization efforts towards educating voters about any available cure processes so
they are not disenfranchiced by a trivial paperwork mistake. The time and attention
that POWER devoted to ensuring voters who had already submitted their mail

ballots would have their votes counted would otherwise have been used to engage

2 All Exhibits to this Application were previously submitted with Petitioners’ May 29, 2024
Application for Preliminary Relief, and were of record at the June 10, 2024 status conference, at
which all parties agreed there were “no outstanding questions of fact.

3“Souls to the Polls” refers to the efforts of Black church leaders to encourage their congregants
to vote See, e.g. David D. Daniels, Il1, The Black Church has been getting “souls to the polls”
for more than 60 years, THE CONVERSATION (Oct. 30, 2020), https://theconversation.com/the-
black-church-has-been-getting-souls-to-the-polls-for-more-than-60-years-145996.
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and educate people who had not already attempted to vote. See generally Exhibit
15.

8. Petitioner Make the Road PA 1is a not-for-profit, member-led
organization whose work in predominantly Latino communities includes voter
protection and education around how to register, apply for and submit a mail-in
ballot. Because Make the Road PA’s efforts are focused on communities where
some voters are not native English speakers, there is a heightened risk of
disenfranchisement due to minor errors when complefitig mail-in ballot forms. In
connection with the 2024 general election, as it has in prior elections since
Respondents began enforcing the envelope dating requirement to disenfranchise
voters, Make the Road PA will have o divert its resources towards contacting
thousands of Pennsylvania voters to provide information about existing cure
procedures and educating voters about the risk of disenfranchisement from the
envelope dating requirement, rather than focusing on other “get out the vote”
initiatives and programs including its Immigrant Rights, Education Justice,
Housing Justice, Climate Justice and Worker Rights initiatives. See generally
Exhibit 16.

9. Petitioner One PA For All is a community organizing and voter
engagement group that fights for racial, economic and environmental justice. Its

work includes a variety of voting- and election-related activities, including
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boosting voter registration and turnout within Black communities in Pennsylvania
through door-to-door canvassing, phone calls, text messaging, and providing rides
to the polls. Since Respondents began strictly enforcing the envelope date
requirement to disenfranchise people, One PA For All has had to divert resources
toward helping 1000+ voters correct mistakes on their mail ballot envelopes or cast
a provisional ballot. If the envelope dating requirement remains in place, One PA
For All will be forced to continue diverting resources toward a “ballot envelope
curing” program to contact voters and helping them correct the error, rather than
focusing its outreach efforts on voter registration, first-time voters, and other “get
out the vote” efforts. See generally Exhibii 17.

10.  Petitioner NPPEF is a nonpartisan, nonprofit organization working to
ensure full participation in the democratic process through civic education and
year-round engagement by centering Black, Indigenous, and other people of color,
immigrant communities and the youth. In connection with every election cycle,
NPPEF registers thousands of Pennsylvania voters and does voter education
through phone and email outreach, door knocking, canvassing, preparing and
distributing voter information guides, and creating digital media, radio ads and
emailed newsletters. Respondent Schmidt’s direction to set aside and not count
timely-submitted mail ballots based solely on a missing or incorrect date on the

return envelope and the County Respondents’ failure to count such ballots directly
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affects NPPEF’s members and interferes with its ability to carry out its mission of
increasing voter turnout and participation. During the 2024 election cycle, as it has
in prior elections since Respondents began enforcing the envelope dating
requirement to disenfranchise voters, NPPEF will have to divert volunteers and
staff away from its other voter education and registration efforts toward ensuring
that registered voters are notified of any mistakes on the ballot envelope and
provide information on how to make sure their vote counts. See generally Exhibit
18.

11.  Petitioner Casa San José is a nonpaitisan, nonprofit organization
based in Pittsburgh that does voter and civic engagement initiatives in the Latino
community, including through phone call and text campaigns, clinics and
community meetings, and Know Your Rights sessions. During the 2024 election
cycle, as it has in prior eiections since Respondents began enforcing the envelope
dating requirement to disenfranchise voters, Casa San Jos¢ will have to divert
volunteers and staff away from its other voter education, registration, and
canvassing efforts toward helping ensure people are not disenfranchised by the
envelope date requirement, including making thousands of “ballot chasing” calls to
educate voters on the risk of being disenfranchised based on envelope dating

issues. See generally Exhibit 19.



12.  Petitioner Pittsburgh United is a nonpartisan organization that strives
to advance social and economic justice in the Pittsburgh region, through civic
engagement work including increasing voter turnout and expanding access to mail
voting in Black, low-income, and white working class communities across Western
Pennsylvania. In connection with each election cycle, Pittsburgh United engages
with voters in a variety of ways, including door-to-door canvassing, phone, text
and digital outreach. During the 2024 election cycle, as it has in prior elections
since Respondents began enforcing the envelope dating requirement, Pittsburgh
United will have to divert volunteers and staff fiom its other voter education and
mobilization efforts to help ensure people are not disenfranchised by the envelope
date requirement, including devoting significant time to educating voters about the
risk of disenfranchisement when completing a mail-in ballot and resources
expended calling voters whose mail ballots were rejected to advise them about
“curing” procedures. See generally Exhibit 20.

13. Petitioner League is a non-partisan statewide non-profit, dedicated to
helping the people of Pennsylvania exercise their right to vote and increasing
understanding of major public policy issues. The League’s work includes voter
registration drives, educational resources in both English and Spanish, and get-out-
the-vote efforts across the Commonwealth. Respondent Schmidt’s direction to set

aside and not count timely-submitted mail ballots based solely on a missing or
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incorrect date on the return envelope directly affects the League’s members and
interferes with its ability to carry out its mission of increasing voter turnout and
participation. The County Respondents’ failure to count such ballots will also force
the League to continue diverting resources in this and future elections from its
other voter education and mobilization efforts towards investigating and contacting
voters about any available cure processes or to advocate that new processes be
developed to ensure that voters who are eligible and registered and who submitted
their ballots on time are not disenfranchised by a trivial paperwork mistake. See
generally Exhibit 21.

14.  Petitioner Common Cause PA is a non-profit, non-partisan
organization that works to increase the level of voter registration and voter
participation in Pennsylvania eiections, especially in communities that are
historically underserved and whose populations have a low propensity for voting.
In preparation for every major state-wide election, Common Cause PA mobilizes
hundreds of volunteers to help fellow Pennsylvanians navigate the voting process
and cast their votes without obstruction, confusion, or intimidation. During the
2024 election cycle, as it has in prior elections since Respondents began enforcing
the envelope dating requirement to disenfranchise voters, Common Cause PA will
have to divert volunteers and staff from its other voter education and engagements

efforts to help ensure people are not disenfranchised by the envelope date
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requirement. If Common Cause PA did not have to devote time, staff, and financial
resources to educating voters about the /ogistics of completing a mail ballot, the
importance of properly filling in the date, and checking to ensure that ballots are
ultimately counted, it could instead focus on other important forms of voter
engagement and participation, including informing additional eligible citizens
about how to register to vote, working to debunk election-related misinformation,
and conducting additional voter education efforts. See generally Exhibit 22.

15.  Respondent Al Schmidt is the Secretary of the Commonwealth. The
Pennsylvania Election Code confers authority aind duties upon the Secretary to
implement absentee and mail voting procedures throughout the Commonwealth.
For example, the absentee and mail-i1 ballots must be in a form as provided by
statute which form “shall be determined and prescribed by the secretary of the
commonwealth.” 25 P.S. § 3146.3(b) (absentee ballots); id. § 3150.13(b) (mail-in
ballots). Similarly, the “form of declaration and envelope shall be as prescribed by
the Secretary of the Commonwealth.” Id. § 3146.4. Moreover, in Respondent
Schmidt’s official capacity, he has the duty “[t]o receive from county boards of
elections the returns of primaries and elections, to canvass and compute the votes
cast for candidates and upon questions as required by the provisions of this act; to
proclaim the results of such primaries and elections, and to issue certificates of

election to the successful candidates at such elections. . . .” Id. § 2621(f).
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Civilian Absentee and Mail-In Ballot Procedures, at 6,
https://www.dos.pa.gov/VotingElections/OtherServicesEvents/Documents/2
023-04-03-DOS-Guidance-Civilian-Absentee-Mail-In-Ballot-Procedures-
v3.pdf (last updated Apr. 3, 2023) [hereinafter “Ballot Procedures™].

C. Following the Third Circuit’s decision in Pa. State Conf. of
NAACP Branches v. Sec’y Pa (“NAACP 11”), 97 F.4th 120 (3d Cir. 2024),
the Department of State continued to instruct counties not to count ballots
arriving in undated or incorrectly-date declarat:cn envelopes. For instance,
in an April 19, 2024 email, Deputy Secretary Jonathan Marks provided “the
Department’s view” that certain haudwritten dates that can “reasonably be
interpreted” as the date in which the voter completed the declaration—such
as omitting “24” in the vear field—*"should not be rejected.” Email from
Deputy Sec’y Jonathan Marks to Pennsylvania County Election Officials
(Apr. 19, 2024) [hereinafter “J. Marks Email”’].*modify its previous
guidance that envelopes that lack a date or have an otherwise “incorrect”
date should not be counted.

17.  The Boards of Elections of Allegheny and Philadelphia Counties are

responsible for administering elections in their respective counties. Section 301 of

* A true and correct copy of the April 19, 2024 DOS email to county election officials is attached
hereto as Exhibit 13.
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e. Upon return of an absentee or mail ballot, stamping the Return
Envelope with the date of receipt to confirm its timeliness. See Press
Release, Ballot Guidance, supra pp. 14, at 2-3.

f. Logging returned absentee and mail ballots in the Department
of State’s Statewide Uniform Registry of Electors (“SURE”) system, the
voter registration system, which further records the ballot’s timely receipt.
See id.

g. Keeping returned absentee and me1i ballots in sealed or locked
containers until they are canvassed by the County Board. 25 P.S. §
3146.8(a).

h. Pre-canvassing and canvassing absentee and mail ballots,
including examining the voter declaration. /d. § 3146.8(g)(3).

1. Conducting a formal hearing to hear challenges as to all
challenged absentee or mail ballot applications and challenged absentee
ballots. Id. § 3146.8(g)(5).

18. Intervenors Republican National Committee (“RNC”), Republican

Party of Pennsylvania (“RPP”’), Democratic National Committee (“DNC”), and

Pennsylvania Democratic Party (“PDP”) are the national and state committees of

the two major political parties. Each was a party and/or intervenor party in the

federal NAACP litigation and/or its companion case involving the same issues,
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Eakin, et al. v. Adams Cnty. Bd. of Elections, et al., No. 1:22-cv-00340-SPB (W.D.

Pa.), fully participating in all stages of litigation and discovery.°®

Pennsylvania’s Mail Ballot Procedure

19. Pennsylvania has long provided absentee ballot options for voters who
cannot attend a polling place on Election Day. See 25 P.S. §§ 3146.1-3146.9. In
2019, Pennsylvania enacted new mail-in voting provisions, extending the vote-by-
mail option to all registered, eligible voters. Act of Oct 31,2019, P.L. 552, No. 77,
§ 8.

20. A voter seeking to vote by mail must complete an application that
includes their name, address, and proof oi identification and send the completed
application to their county board ot elections. 25 P.S. §§ 3146.2, 3150.12. The
required proof of identificaticn must include a Pennsylvania driver’s license
number, or non-driver identification number, if the voter has one. If the voter does
not have a PennDOT-issued identification, they must provide the last four digits of
the voter’s social security number. Id. P.S. § 2602(z.5)(3).

21.  As part of the mail-ballot application process, voters provide all the

information necessary for county boards of elections to verify that they are

® Proposed intervenor Doug Chew seeks to join this case in his official capacity as a member of
the Westmoreland County Board of Elections, which also participated fully in all stages of
litigation and discovery in both the NAACP and Eakin matters.
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qualified to vote in Pennsylvania, namely, that they are at least 18 years old, have
been a U.S. citizen for at least one month, have resided in the election district for at
least 30 days, and are not currently incarcerated on a felony conviction. See id.

§ 1301(a).

22.  After the application is submitted, the county board of elections
confirms applicants’ qualifications by verifying their proof of identification and
comparing the information on the application with information contained in a
voter’s record. 25 P.S. §§ 3146.2b, 3150.12b; see also Press Release, Ballot
Guidance, supra pp. 14, at 2. The county board’s determinations as to
qualifications at this stage are conclusive as to voter eligibility unless challenged
prior to five p.m. on the Friday before Election Day. Id. §§ 3146.2¢, 3150.12b(3).

23.  Once the county beard verifies the voter’s identity and eligibility, it
sends a mail-ballot package that contains a ballot, a secrecy envelope marked with
the words “Official Election Ballot,” and the pre-addressed outer return envelope,
on which a voter declaration form is printed (the “Return Envelope™). Id.

§8 3146.6(a), 3150.16(a); see also id. § 3146.4 (the mail ballot packet “shall
contain the two envelopes, the official absentee ballot, [and]. . .the uniform
instructions in form and substance as prescribed by the Secretary of the
Commonwealth and nothing else.”). In addition, the “form of declaration and

envelope shall be as prescribed by the Secretary of the Commonwealth.” Id. §
18



3146.4; cf'id. §§ 3146.3(b) (the form of absentee ballots “shall be determined and
prescribed by the secretary of the commonwealth); 3150.13(b) (same for the mail-
in ballot form).

24.  Poll books kept by the county show which voters have requested mail
ballots and which have returned them. /d. §§ 3146.6(b)(1), 3150.16(b)(1).

25. At “any time” after receiving their mail-ballot package, the voter
marks their ballot, puts it inside the secrecy envelope, and ptaces the secrecy
envelope in the Return Envelope. /d. §§ 3146.6(a), 3150.16(a). The voter then
completes the voter declaration form printed on the Return Envelope. The voter
then delivers the ballot, in the requisite envelopes, by mail or in person, or by other
designated method, to their county board of elections.

26.  With respect to the voter declaration form on the Return Envelope, the
Election Code states that the voter “shall...fill out, date and sign the declaration”
printed on the outer envelope used to return their mail ballots. See 25 P.S.

§§ 3146.6(a), 3150.16(a).

27.  The date written on the outer return envelope is not used to determine
or confirm voter identity, eligibility, or timeliness of the ballot. A mail ballot is
timely so long as the county board of elections receives it by 8 p.m. on Election
Day. Id. §§ 3146.6(c), 3150.16(c). Upon receipt of a mail ballot, county boards of

elections stamp the Return Envelope with the date of receipt to confirm its
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timeliness and log it in the Department of State’s SURE system, the voter
registration system used to generate poll books.” Cf. Pa. State Conf. of NAACP v.
Schmidt (“NAACP I”), No. 1:22-CV-339, 2023 WL 8091601, *32 (W.D. Pa. Nov.
21, 2023), rev’d on other grounds, NAACP 11, 97 F.4th 120 (“When the ballot is
received, the county boards of elections stamp or otherwise mark the return
envelope with the date of receipt to confirm its timeliness and then log it into the
SURE system.”).

28.  After they are received, timely absentee and mail-in ballots are
verified consistent with procedures set forth in §§ 3146.8(g)(3) and (g)(4). Each
mail-ballot voter’s eligibility is re-confirnied during the canvass to verify that the
voter was indeed eligible to vote as ot Election Day. See id. §§ 3146.8(d), (g)(3).
The voter-written date on the return envelope is entirely irrelevant in this process.
Any ballot verified by the county board of elections during the canvass and has not
been challenged is counted and included with the election results. /d. §
3146.8(g)(4).

29.  Pennsylvania’s adoption of mail voting has been a boon for voter
participation in the Commonwealth. For example, in 2020, 2.7 million

Pennsylvanians voted by absentee or mail ballot. PA. DEP’T OF STATE, REPORT ON

7 See Press Release, Ballot Guidance, supra pp. 14, at 3.

20



THE 2020 GENERAL ELECTION at 9 (May 14, 2021),
https://www.dos.pa.gov/VotingElections/Documents/2020-General-Election-
Report.pdf.

30. In the April 2024 primary election, approximately 714,315
Pennsylvania voters returned mail ballots.® See Pa. Dep’t of Sate, 2024
Presidential Primary (Unofficial Returns) Statewide, COMMONWEALTH OF PA.
ELECTION RESULTS https://www.electionreturns.pa.gov/ (last accessed June 20,
2024).

31. However, thousands of timely received ballots from eligible
Pennsylvania voters have been set aside in cach and every election since 2020

solely because they are received in Return Envelopes that are either missing a

voter-written date or are marked with what the local board of elections deems to be

an “incorrect” date. In the 2022 election, for example, over 10,000 timely absentee

and mail-in ballots were rejected due to enforcement of the dating provision. In the

2023 municipal elections, nearly 7,000 eligible Pennsylvania voters’ absentee and

mail ballots were initially® rejected due to application of the envelope dating

¥ The number of returned ballots is alleged based on data provided by the Pennsylvania

Department of State. Turnout in the 2024 primary has not been fully reported, but approximately

1.9 million voters voted based on the number of votes cast in the statewide U.S. Senate race.
¥ County boards ultimately counted many of the votes that were initially set aside in the 2023

General Election, following the U.S. District Court’s December 2023 determination in NAACP [

that the envelope dating provision violates the federal Materiality Provision. That decision was
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provision. See Ex. Shapell Decl. (Ex. 1) at q 12(a). These disenfranchised voters all
had their eligibility confirmed by their respective boards of election, were all
approved to vote by mail, all signed the voter declaration form on the Return
Envelope, and all returned the package on time—the only issue was with the
handwritten date.

The Superfluous Voter-Written Date Serves No Purpose

32.  The parties and several courts have conclusively determined, through
recent lawsuits in both state and federal court, that the voter-written date on a mail
ballot return envelope is utterly meaningless, necessary neither to establish voter
eligibility nor timely ballot receipt. See, e.g2., NAACP I, 97 F.4th at 125 (“The
date requirement, it turns out, serves little apparent purpose”); id. at 127 (“[I]t may
surprise, the date on the declaration plays no role in determining a ballot’s
timeliness™); id. at 139-4G (Shwartz, J., dissenting) (“[T]he date on the envelope is
not used to (1) evaluate a voter’s statutory qualifications to vote, (2) determine the
ballot’s timeliness, or (3) confirm that the voter did not die before Election Day or

to otherwise detect fraud”).

later reversed on the merits by the Third Circuit in 2024, after several counties had already
counted initially rejected ballots from the 2023 election.
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Timeliness of the ballot:

33.  Whether a mail ballot is timely is determined based on when the
relevant board of elections receives the mail ballot package, regardless of the date
(if any) handwritten on the outer return envelope. Cf. NAACP 11, 97 F.4th at 129
(“Nor is [the handwritten date] used to determine the ballot’s timeliness because a
ballot is timely if received before 8:00 p.m. on Election Day, and counties’
timestamping and scanning procedures serve to verify that. Indeed, not one county
board used the date on the return envelope to determine whether a ballot was
timely received in the November 2022 election.”), see also NAACP I, 2023 WL
8091601, at *32, rev'd on other grounds, NAACP II, 97 F.4th 120. (“Whether a
mail ballot is timely, and therefore counted, is not determined by the date indicated
by the voter on the outer returi €nvelope, but instead by the time stamp and the
SURE system scan indicating the date of its receipt by the county board”).

34. Moreover, the voter-written date has no bearing on whether the voter
marked their ballot and signed the voter declaration at the appropriate time prior to
returning it. A voter whose mail ballot was timely received could on/y have signed
the voter declaration form in between the date their county board sent the mail-
ballot packages and the Election-Day deadline. Ballots received by county boards
after 8 p.m. on Election Day are not counted regardless of the handwritten

envelope date. See 25 P.S. § 3146.8(g)(1)(i1); see also NAACP 1, 2023 WL
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8091601, at *32 (“Irrespective of any date written on the outer Return Envelope’s
voter declaration, if a county board received and date-stamped a . . . mail ballot
before 8:00 p.m. on Election Day, the ballot was deemed timely received . . . [T]f
the county board received a mail ballot after 8:00 p.m. on Election Day, the ballot
was not timely and was not counted, despite the date placed on the Return
Envelope™); Press Release, Ballot Procedures, supra pp. 14, at 6.

35.  Accordingly, the federal district court in NAAC# I confirmed based on
a fulsome record—including discovery from the Secrztary and all of 67 county
boards of elections—that the handwritten-date scrves absolutely no purpose and
found it to be beyond dispute that the Date Requirement is “wholly irrelevant” in
determining when the voter filled out the ballot or whether the ballot was timely
received by 8:00 p.m. on Election Day. NAACP I, 2023 WL 8091601, at *31; see
also id. at *32 (“the date on the outside envelope was not used by any of the
county boards to determine when a voter’s mail ballot was received in the
November 2022 election. Instead, the counties time-stamped ballots when they
were returned . . . The counties’ use of the Commonwealth’s SURE system also
renders the Date Requirement irrelevant in determining when the ballot was
received.”).

36. These findings were confirmed on appeal. NAACP 1, 97 F.4th at 127

(“the date on the declaration plays no role in determining a ballot’s timeliness™).
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Voter qualifications:

37. The evidence adduced in NAACP v. Schmidt further “show[ed], and
the parties either agree . . . or admit . . .,” that county boards did not use the date
“for any purpose related to determining” any factor relevant to voter eligibility,
such as “a voter’s age, citizenship, county or duration of residence, [or] felony
status[.]” NAACP 1, 2023 WL 8091601, at *22, *29.

38.  The undisputed record before the district court revealed that the
10,000-plus mail ballots that were not counted in the November 2022 elections
were all timely submitted by otherwise qualified voters and the only basis for
rejecting those votes was the failure to write a date or writing a date that was
deemed “incorrect.” Id. at *32 (“it is not disputed by any party that all voters
whose ballots were set aside .. . solely because of a missing or incorrect date . . .
had previously been determined to be eligible and qualified to vote in the election”
and the date “was not used to determine any of those qualifications™).

39. These findings were also confirmed on appeal. See NAACP 11, 97
F.4th at 125 (“The date requirement, it turns out, serves little apparent purpose”);
id. at 139-40 (Shwartz, J., dissenting) (In the November 2022 election, “10,000
timely-received ballots were not counted because they did not comply” with the

Date Requirement “even though the date on the envelope is not used to (1)

evaluate a voter’s statutory qualifications to vote, (2) determine the ballot’s
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timeliness, or (3) confirm that the voter did not die before Election Day or to
otherwise detect fraud”).

Inconsistent and arbitrary enforcement

40.  Despite the lack of purpose behind requiring mail-in voters to write a
date on the return envelope, evidence adduced in prior litigation reflects that
enforcement of this provision has been arbitrary and has disenfranchised a
significant number of Pennsylvania voters.

41. Evidence in the NAACP case, in particulat, showed that the envelope
dating requirement is being inconsistently and aibitrarily enforced by county
boards of elections. Discovery obtained froin all 67 counties showed dramatic
inconsistencies in how voters had been treated. See NAACP 1, 2023 WL 8091601,
at *32 (“[T]he record is replete with evidence that the county boards’ application
of the Ball order in the November 2022 general election created inconsistencies
across the Commonwealth in the way ‘correctly dated’ and ‘incorrectly dated’
ballots were rejected or counted by different counties.”). For example:

a. Many county boards refused to count ballots where the
envelope date was correct but missing one term, such as “Oct. 25” with no

year provided, even though they only could have been signed during 2022.

1d. at *33 (“[A]cross the Commonwealth other timely-received ballots were

set aside because the voter declaration date omitted the year; omitted the
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month; omitted the day”). But others counted such ballots. Id. at *33, n. 43-
45.

b. Some county boards set aside ballots where the voter put the
date elsewhere on the envelope, or included “a cross-out to correct an
erroneous date.” Id. at *33.

C. County boards took varying approaches to dates that appeared
to use the international format (i.e., day/month/year), with some counties
basing the date range “strictly on the American dating convention” and
others “tr[ying] to account for both the American and European dating
conventions. . . .” Id. at *33. See aiso Id. (“Ballots were set aside for having
incorrect dates which, if construed using the European dating convention,
would have been within the Ball date range”) (footnote omitted).

d. Many county boards counted ballots with necessarily
“incorrect” envelope dates—e.g., the handwritten date was before the county
sent out the mail-ballot package, or after the elections board received it back
from the voter—because the date written nevertheless fell within the
“correct” date range that the Pennsylvania Supreme Court identified in Ball.
Id. (“The record reveals that some counties precisely followed the Ball date
range even where the date on the return envelope was an impossibility

because it predated the county's mailing of ballot packages to voters™).
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e. At least one county board counted a ballot marked September
31—a date that does not exist. Id. at *33, n. 45.
f. County boards also took inconsistent approaches to voters who
mistakenly wrote their birthdates on the date line, with most refusing to do
so. Id. at *33.
42.  In addition, “[s]imple voter error and partial omissions related to the
date declaration also resulted in rejection of mail ballots that were timely
received. . .” NAACP I, 2023 WL 8091601, at *33 For mstance:
a. More than 1,000 timely-received ballots were set aside and not
counted “because of an obvious error by the voter in relation to the date,”
such as writing a month prior to September or a month after November 8. Id.
The NAACP district conrt found that this “shows the irrelevance of any date
written by the votcr on the outer envelope.” Id.
b. Counties also refused to count hundreds of timely-received
ballots with obviously unintentional slips of the pen, such as a voter writing
a year prior to the election (e.g. “2021”) or a year in the future (e.g. “2023”).
Yet the NAACP district court agreed that it was a “factual impossibility” for
a voter to have signed the mail-ballot envelope any year before the election.

Id.
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Previous Litigation over the Envelope-Date Requirement

43.  While the voter-written date is completely irrelevant to the electoral
process, its enforcement has survived prior court challenges based on state-law
statutory-interpretation principles and the Materiality Provision of the federal Civil
Rights Act. Specifically, between 2020 and 2022, several courts addressed
statutory construction of the Election Code concerning the envelope-dating
provision -- reaching different conclusions. Compare In re Canvass of Absentee
and Mail-In Ballots of Nov. 3, 2020 Gen. Election (“Inre 2020 Canvass™), 241
A.3d 1058, 1062 (Pa. 2020), cert. denied sub noin. Donald J. Trump for President,
Inc. v. Degraffenreid, 141 S. Ct. 1451 (2021) (concluding undated envelopes
would be counted for 2020 election caly but not in future), with Ritter v. Lehigh
Cnty. Bd. of Elections, 272 A.2d 989 (Pa. Commw. Ct. Jan. 3, 2022), appeal
denied, 271 A.3d 1285 (Pa. 2022) (ruling statute required undated envelopes
should not be counted).!®

44.  Additional courts considered whether the dating requirement violated
the Materiality Provision of the Civil Rights Act, also reaching different

conclusions. Compare Migliori, 36 F.4th, at 162-64, vacated as moot sub nom

19 The evidence in the Ritter litigation found that, of the 257 timely-received mail ballots set
aside based on mail-ballot voters’ inadvertent failure to handwrite a date on the Return Envelope,
three-quarters of the affected voters were over 65 years old, and fifteen of them were older than
90. See Migliori v. Cohen, 36 F.4th 153, 156 n.18 (3d Cir. 2022).
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Ritter v. Migliori, 143 S. Ct. 297 (2022) (concluding enforcement of the dating
requirement violated the Materiality Provision) and NAACP I, 2023 WL 8091601
(same) and Chapman v. Berks Cnty. Bd. of Elections, No. 355 M.D. 2022, 2022
WL 4100998, at *12—*29 (Pa. Commw. Ct. Aug. 19, 2022) (same) and
McCormick for U.S. Senate v. Chapman, No. 286 M.D. 2022, 2022 WL 2900112,
at *9—*15 (Pa. Commw. Ct. June 2, 2022) (same) with Ball v. Chapman, 289 A.3d
1, 33-34 (Pa. 2023) (deadlocking 3-to-3 on the issue) with NAACP II, 97 F.4th 120
(concluding the Materiality Provision did not apply to mail ballots).

45. However, no court has decided whether enforcing this provision to
disenfranchise voters—rather than deeming a timely, signed voter declaration
sufficient under 25 P.S. § 3146.8(g){3) regardless of the voter-written date—
violates their fundamental right to vote under the Pennsylvania Constitution’s Free
and Equal Elections Clause. PA. CONST. art. I, § 5.

46. In a previous case concerning the Materiality Clause, three of the six
Pennsylvania Supreme Court justices in Ball expressly acknowledged that, even if
the federal Materiality Provision does not require canvassing of mail ballots
received in undated envelopes:

[F]ailure to comply with the date requirement would not compel

the discarding of votes in light of the Free and Equal Elections

Clause, and our attendant jurisprudence that ambiguities are resolved

in a way that will enfranchise, rather than disenfranchise, the electors
of this Commonwealth.
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Ball, 289 A.3d at 27 n.156 (emphasis added) (citing PA. CONST. art. I, § 5; Pa.
Democratic Party v. Boockvar, 238 A.3d 345, 361 (Pa. 2020)), cert. denied sub
nom. Republican Party of Pa. v. Degraffenreid, 141 S. Ct. 732 (2021).

The 2024 Primary Election

47.  Throughout all of the foregoing cases, Respondent Schmidt and his
predecessors had consistently taken the position that eligible voters who timely
submit mail ballots should have their ballots counted regarcless of the envelope-
dating requirement. See, e.g., Ball, 289 A.3d at 16 (“the Acting Secretary argues
that none of the proffered justifications for the date requirement withstand scrutiny,
and that if the Court finds any ambiguity in the Election Code, such ambiguity
should be resolved in favor of the exercise of the franchise”) (footnote omitted).
Nevertheless, the envelope dating provision is still enforced in a way that results in
the arbitrary and pointless rejection of thousands of timely ballots.

48.  Following the Third Circuit’s decision in NAACP II, the Department
of State’s instruction to counties — i.e., that they segregate and not count ballots
that were received in envelopes that lacked the date or had a handwritten date that
was deemed “incorrect” — remained in place. See J. Mark’s Email supra pp. 16.
(instructing counties not to reject ballots where the handwritten date can

“reasonably be interpreted” as the date the voter signed the declaration, but not
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51.  As of the date of this Application, Pennsylvania county boards of
elections had recorded their receipt of close to 700,000 mail ballots in the SURE
system for the 2024 Primary Election. That number represents more than 37% of
all ballots cast in the primary.

52.  Pursuant to Respondent Schmidt’s guidance, no county boards of
elections canvassed any mail ballot received in an outer return envelope that is
missing a voter-written date or has a date that the county board deemed
“incorrect.”

53.  Asaresult, thousands of mail-ballst envelopes have been set aside
and segregated—and the ballots contained therein were not counted—pursuant to
Respondent’s guidance because they were received in return envelopes with
missing or incorrect handwritten dates next to the voters’ signatures. More than
4,000 timely-received mau-in ballots were rejected in the 2024 primary election on
this basis. See Ex. 1 (Shapell Decl.) at § 12(b). The experience of several such
voters are set forth in the declarations at Exhibits 1-12 hereto.

54.  Thus, even in a low-turnout election, enforcement of the envelope
dating requirement resulted in rejection of thousands of timely submitted mail and
absentee ballots submitted by eligible Pennsylvania voters. The following
individuals are all qualified, eligible, Pennsylvania voters who timely submitted a

mail-in ballot in the April 2024 primary election, but whose votes were not
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counted because they failed to write the date or wrote a date that was deemed
“incorrect” on the outer declaration envelope:

a. Allegheny County voter Otis Keasley, a 73-year-old Vietnam
veteran who mailed his ballot to the election office rather than bringing it in
person because he was dealing with a family emergency, and did not learn
until after the primary that there was a problem with his mail ballot
submission, and his primary vote was not counted. S¢¢ Ex. 2 (Keasley
Decl.).

b. Allegheny County voter Joaiine Sowell, a 76-year-old
Pittsburgh resident who was boarding a flight when she saw an email
notification that her mail ballet would not be counted because of the date
requirement, but could net correct the problem because she did not return
home until after the election. See Ex. 3 (Sowell Decl.).

c. Philadelphia voter Eugene Ivory, a 74-year-old retired
Philadelphia educator who received notice on election day that his mail
ballot had an incorrect date, but was dealing with a family emergency and
could not correct the error in person. See Ex. 4 (Ivory Decl.).

d. Philadelphia voter Bruce Wiley, a 71-year-old home-bound
voter who voted by mail for the first time in the 2024 primary due to health

limitations and did not learn until after the date of the primary that there was
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a problem with his mail ballot submission, and his primary vote was not
counted. See Ex. 5 (Wiley Decl.).

e. Montgomery County Stephen Arbour, a Chief Technology
Officer who has dutifully voted in every election since becoming a
naturalized U.S. citizen in 2010 and who received notification of the dating
mistake one day prior to Election Day, but could not go in person to cure the
error or cast a provisional ballot on election day due i work and family
commitments. See Ex. 6 (Arbour Decl.).

f. York County voter Kenneth Hickman, an 89-year-old retired
mechanical engineer who did not learn until after the date of the primary that
there was a problem with his mail ballot submission, and his primary vote
was not counted. See Ex. 7 (Hickman Decl.).

g. Bucks County voter Janet Novick, an 80-year-old retired high
school English teacher with mobility issues was who informed by the
elections office that she and her husband had made a mistake involving the
date on the envelope; the couple could not go in person to Doylestown to
correct the errors due to mobility issues. See Ex. 8 (Novick Decl.).

h. Chester County voter Joseph Sommar, a 71-year-old retired

electrician and union representative who was surprised and frustrated to
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receive a notice on or about April 19 that his vote would not be counted due
to an envelope dating error. See Ex. 9 (Sommar Decl.).

1. Bucks County voter Phyllis Sprague, an 80-year-old voter who
has never missed a presidential election in over 50 years. Ms. Sprague
submitted her mail-in ballot prior to cervical spine surgery, but upon being
discharged from the hospital received an email notice about the envelope
dating issue. Ms. Sprague got ready to go to her polling place to cast a
provisional ballot on Election Day to remedy the situation, but had a fall and
injured herself. See Ex. 10 (Sprague Decl.).

] Berks County voter Mary Stout, a 77-year old retired nurse who
received a notice a week before the primary that her ballot would not count
because of a missing daie on the envelope, but she was unable to go in
person to fix it because of her mobility issues. See Ex. 11 (Stout Decl.).

k. Dauphin County voter Lorine Walker, a 74-year-old retired
school librarian who believed she had done everything correctly and did not
learn until after the date of the primary that there was a problem with her
mail ballot submission. See Ex. 12 (Walker Decl.).

55.  Many more qualified Pennsylvania voters will continue to lose their
right to vote in the 2024 General Election, and in every election thereafter, unless

this Court declares enforcement of the date requirement to exclude otherwise valid,
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timely votes unconstitutional and enjoins the continued rejection of timely
submitted ballots on this basis. In a high-turnout election, where Petitioners
anticipate based on recent history that more than 37% of votes are cast by mail
ballot, even a 1% error rate will result in the rejection of tens of thousands of mail
ballots.

56. Impacted voters are disproportionately senior citizens, many of whom
have voted dutifully for decades. They hail from throughoui the Commonwealth
and include voters registered Republican, Democrat arid independent. These are all
duly registered, eligible Pennsylvania voters who fill out their mail ballots, return
them on time, and sign the declaration on ifie Return Envelope, but risk losing the
franchise by making a simple mistake on the Return Envelope by omitting a
handwritten date or writing ar: iticorrect date. The challenged envelope-date rule
ensnares even voters who reasonably believe they are complying with all of the
proper requirements to cast their ballot.

57.  Absent court intervention, the County Respondents and other county
boards of elections will continue to follow Respondent Schmidt’s guidance, setting
aside mail ballot envelopes with missing or incorrect voter-written dates in the

November 2024 General Election and subsequent elections.
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III. Request for Summary Relief

58.  The Pennsylvania Constitution requires that ballots with missing or
incorrect dates be canvassed, and that signed voter declarations on mail ballot
return envelopes be deemed “sufficient” pursuant to 25 P.S. § 3146.8(g)(3),
regardless of the irrelevant voter-written date. The disenfranchisement of
thousands of voters over a meaningless paperwork requirement constitutes an
injury for which there is no adequate remedy at law and for which this Court’s
intervention is required.

59.  There are no material facts in dispuie. See June 10, 2024 “Order
Granting Application for Intervention” (“‘The Court additionally notes that all the
parties agreed that there are no outstanding questions of fact, nor factual
stipulations required, and that this matter involves purely legal questions”).
(Ceisler, 1.).

60. For the reasons set forth in Petitioners’ Brief in Support of
Application for Summary Relief being filed contemporaneously herewith and
incorporated herein by reference, Petitioners respectfully request that this
Honorable Court grant Count I of the Petition for Review, which contains
Petitioners’ request for a declaratory judgment that Respondents’ application of the
Election Code’s envelope dating provisions, 25 P.S. §§ 3146.6(a), 3150.16(a), to

reject timely mail ballots submitted by eligible voters based solely on the
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inadvertent failure to add a meaningless, superfluous handwritten date next to their
signature on the mail ballot Return Envelope is an unconstitutional interference
with the exercise of the right to suffrage in violation of the Free and Equal
Elections Clause.

61.  Petitioners right to relief on Count I is clear.

62. Petitioners are entitled to summary relief on Count I as a matter of
law.

63. Pennsylvania citizens enjoy a fundamenta! right to vote, as recognized
by the command of the Pennsylvania Constitution’s Free and Equal Elections
Clause: “no power, civil or military, shall at any time interfere to prevent the free
exercise of the right of suffrage.” PA. CONST. art. 1, § 5.

64. Pursuant to that mandate, the Pennsylvania Supreme Court has
consistently held that election law must be applied in a way so as to enfranchise,
rather than disenfranchise. See, e.g., Boockvar, 238 A.3d at 361; see also, e.g.,
Shambach v. Bickhart, 845 A.2d 793, 798-99 (Pa. 2004) (“we have held that
ballots containing mere minor irregularities should only be stricken for compelling
reasons”) (citations omitted); Petition of Cioppa, 626 A.2d 146, 148 (Pa. 1993)
(noting the “longstanding and overriding policy in this Commonwealth to protect
the elective franchise”) (citations omitted); In re Luzerne Cnty. Return Bd., 290

A.2d 108, 109 (Pa. 1972) (citing Appeal of James, 105 A.2d 64 (Pa. 1954) (“[T]he
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power to throw out a ballot for minor irregularities should be sparingly used . . . In
construing election laws . . . [o]ur goal must be to enfranchise and not to
disenfranchise.”); ¢f. Ball, 289 A.3d at 27 n.156.

65. Continued enforcement of the envelope dating requirement to exclude
otherwise valid votes will continue to result in the disenfranchisement of eligible
Pennsylvania voters who submit timely mail ballots in the 2024 General Election
and all future elections, unless and until enjoined by this Ccuirt.

66.  Further, for the reasons set forth in Petitioners’ Brief in Support of
Application for Summary Relief being filed contemporaneously herewith and
incorporated herein by reference, Petitioners respectfully request in the alternative
that this Honorable Court grant Count 1I of the Petition for Review, which seeks a
declaration that Respondents’ application of the Election Code’s meaningless
envelope dating provisicis, 25 P.S. §§ 3146.6(a), 3150.16(a), and enforcement of a
mandatory requirement to disenfranchise eligible mail and absentee voters, triggers
a violation of voters’ fundamental constitutional right to vote. Petitioners request
that the Court reinterpret the statutory envelope dating requirement in conjunction
with the Election Code’s canvassing provisions, 25 P.S. § 3146.8(g), and apply the
dating provision as “directory,” such that Respondents cannot use noncompliance
with the meaningless date requirement as a basis to deem voter declarations

insufficient and disenfranchise eligible voters who submit timely absentee and mail
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ballots. Cf. In re Canvass of Absentee and Mail-In Ballots of Nov. 3, 2020 Gen.
Election, 241 A.3d 1058 (Pa. 2020) (plurality opinion).

67. Petitioners’ right to relief on Count Il is clear.

68.  Petitioners are entitled to summary relief on Count II as a matter of
law.

69. Under Pennsylvania’s canon of constitutional avoidance, a statute
must be given a construction that is consistent with the Penisylvania Constitution.
See, e.g., Atlantic-Inland, Inc. v. Bd. of Supervisors of West Goshen Twp., 410
A.2d 380, 382 (Pa. Commw. Ct. 1980) (courts have an “obligation to adopt a
reasonable construction which will save the constitutionality of the ordinance”)
(citation omitted).

70.  Moreover, Pennsylvania courts have consistently held that provisions
of the Election Code must be interpreted “in order to favor the right to vote,”
interpreting the statute so as “to enfranchise and not to disenfranchise.” In re
Luzerne Cnty. Return Bd., 290 A.2d 108, 109 (Pa. 1972) (citing Appeal of
James, 105 A.2d 64 (Pa. 1954)); see also, e.g., Ball v. Chapman, 289 A.3d 1, 27
n.156 (2022) (plurality opinion) (citing PA. CONST. art. I, § 5; Pa. Democratic
Party v. Boockvar, 238 A.3d 345, 361 (Pa. 2020)) (“failure to comply with the
date requirement would not compel the discarding of votes in light of the Free and

Equal Elections Clause, and our attendant jurisprudence that ambiguities are
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resolved in a way that will enfranchise, rather than disenfranchise™); Shambach v.
Bickhart, 845 A.2d 793, 798 (Pa. 2004) (“To that end, we have held that ballots
containing mere minor irregularities should only be stricken for compelling
reasons.”) (citations omitted).

71.  Since the Pennsylvania Supreme Court’s decision in Ball v. Chapman
in 2022, Respondent Schmidt, the county boards of elections in all 67 counties, and
federal courts in the Western District of Pennsylvania and tize Third Circuit have
all confirmed beyond a shadow of a doubt that the envelope dating provision
serves no purpose whatsoever, and it has been applied to disenfranchise thousands
of eligible Pennsylvania voters in each and every primary and general election
since 2022.

72.  Since the Pennsyivania Supreme Court’s decision in Ball v. Chapman
in 2022, the record in the other court cases establishes that the envelope dating
requirement has been inconsistently and arbitrarily enforced.

73.  Petitioners are entitled to a permanent injunction because the right to
relief is clear and Petitioners have no adequate remedy at law to redress the wrongs
suffered as set forth in this Application. Thousands of Pennsylvania voters have
been and will continue to be disenfranchised over the enforcement of the
meaningless date requirement, and therefore greater injury will result from refusing

the injunction than from granting it.
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WHEREFORE, Petitioners respectfully request that this Honorable Court
grant Summary Relief in favor of Petitioners and against the Respondents pursuant
to Pa.R.A.P. 1532(b), and:

a. Declare pursuant to Pennsylvania’s Declaratory Judgments Act, 42
Pa.C.S. § 7531. et seq., that enforcement of the Election Code’s
envelope dating provisions, 25 P.S. §§ 3146.6(a), 3150.16(a), to reject
timely mail ballots submitted by eligible voters, based solely on the
absence of a handwritten date on the maii ballot return envelope is
unconstitutional under the Free and Equal Elections Clause, PA.
CONST. art. I, § 5;

b. Declare pursuant to Pentisylvania’s Declaratory Judgments Act, 42
Pa.C.S. § 7531. ef seq., that enforcement of the Election Code’s
envelope dating provisions, 25 P.S. §§ 3146.6(a), 3150.16(a), to reject
timely mail ballots submitted by eligible voters, based solely on the
determination that the voter wrote an incorrect date on the mail ballot
return envelope is unconstitutional under the Free and Equal Elections
Clause, PA. CONST. art. I, § 5;

c. Permanently enjoin further rejection of timely-submitted mail ballots

submitted by eligible voters based on enforcement of the Election

Code’s envelope dating provisions, 25 P.S. §§ 3146.6(a), 3150.16(a),
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CERTIFICATE OF COMPLIANCE
I certify that this filing complies with the provisions of the Public Access
Policy of the Unified Judicial System of Pennsylvania: Case Records of the
Appellate and Trial Courts that require filing confidential information and

documents differently than non-confidential information and documents.

/s/ Stephen A. Loney
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DECLARATION OF OTIS KEASLEY
I, Otis Keasley, hereby declare as follows:

1. Thave personal knowledge of the matters in this declaration and this
is what I would testify to if called as a witness in Court.

2. Tam 73 years old and am otherwise competent to testify.

3. I am a resident of Pittsburgh, Pennsylvania, located in Allegheny
County. I have lived in Pittsburgh for nearly my entire adult life.

4. 1 am a veteran of the United States Marine Corps. It was my honor
to serve in Vietnam 1969-1970.

5. Tam aregistered voter in Allegheny County. I have been a registered
voter since I got out of the service.

6. I vote regularly. It is rare for me to miss a primary or general
election. I try to vote in every singie one.

7. Voting is importaiit to because I truly believe in democracy. I believe
in fair play and in the majority having its way.

8. As I have become older, I have been glad to have the opportunity to
vote by mail. I usually vote by mail instead of voting at my polling place.

9. Ahead of the April 23, 2024 primary election, I applied for and
received a mail ballot from Allegheny County.

10. After I received my ballot, I marked it, inserted it into the secrecy
envelope and the outer return envelope. I also signed the envelope. I thought I

had done everything correctly.
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DECLARATION OF STEPHEN ARBOUR
I, Stephen Arbour, hereby declare as follows:

1. Thave personal knowledge of the matters in this declaration and this
is what I would testify to if called as a witness in Court.

2. T am 51 years old and am otherwise competent to testify.

3. I am a resident of Elkins Park, Pennsylvania, located in
Montgomery County. I have lived in Montgomery County since 2006.

4. 1 am the Chief Technology Officer for a company that creates
software for the wealth management industry. Our software helps keep
markets honest by ensuring that our clients are iinn compliance with regulations.

5. I am naturalized United States citizen. I was born in Ecuador to a
Canadian father and Salvadoran mother, and moved to the United States at
eight years old.

6. When I received 1y citizenship in 2010, I immediately registered to
vote in Montgomery County. I have voted in every primary and general election
since becoming a citizen.

7. Voting is very important to me. For most of my adult life, I did not
have the rights of citizenship. I have children in the United States, and I need
to be able to participate in developing the best community possible for them.

8. I started voting by mail during the COVID pandemic in 2020 to
avoid being around large groups of people. I continued voting by mail in the

years since because I found this to be a very convenient system for our busy



family and complicated schedules.

9. 1 voted by mail this year. Ahead of the 2024 primary election, I
applied for and received a mail ballot from Montgomery County.

10. After I received my ballot, I marked it, inserted it into the secrecy
envelope and the outer return envelope. I signed the outer envelope. I thought
I had done everything correctly.

11. T returned my mail ballot to Montgomery County before Election
Day. On Monday, April 22, 2024, I received an email saying that I had made a
mistake when completing the date on the declaration form. A true and correct
copy of the email dated April 22 is attached hersto as Exhibit A.

12. When I received the email right hefore Election Day, I had meetings
scheduled all day and did not have titne to get to Norristown by 4:00pm to fix
the mistake. On Election Day, I wwas unable to cast a provisional ballot due to
my busy work and family schedule.

13. Tam very frustrated that my ballot will not be counted over this date
issue. I do not know the point of the date other than to catch people making
minor mistakes and to disqualify ballots. The post office and the county put a
date on it, so whether the voter has dated it seems superfluous.

14. Iam very upset that my ballot will not count. Voting gives me a voice
that I did not otherwise have in this country for most of my adult life. I believe

that voting is a responsibility of every American citizen.
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DECLARATION OF JANET NOVICK
I, Janet Novick, hereby declare as follows:

1. Thave personal knowledge of the matters in this declaration and this
is what I would testify to if called as a witness in Court.

2. T am 80 years old and am otherwise competent to testify.

3. I am a resident of Washington Crossing, located in Bucks County,
Pennsylvania. My family moved from New Jersey to Pennsylvania in 1979, and
we have lived in Bucks County ever since.

4. I am presently retired. During my career, I was a schoolteacher and
mostly taught high school English. My husband was a professor at The College
of New Jersey. For many decades, my husband and I owned a small antiquarian
bookshop in Lambertville, New Jersev. We decided to close the shop in 2013 due
to health issues.

5. I have been a registered voter in Pennsylvania since moving to
Bucks County in 1979

6. I vote regularly. We take voting very seriously and always put lots
of time and care into deciding who we are going to select. We vote in nearly
every primary and general election, including in local elections.

7. I started voting by mail during the pandemic. I never had an issue
regarding my mail-in ballot until this primary election.

8. My husband and I vote by mail because of the convenience and

security it provides, given our health and mobility issues. I have spinal pain
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Declaration of Tim Stevens on behalf of
The Black Political Empowerment Project (B-PEP)

I, Tim Stevens, hereby declare as follows:

1. I am over the age of eighteen and otherwise competent to testify.

2. I am the Chairman & CEO of The Black Political Empowerment
Project (“B-PEP”).

3. B-PEP is a non-profit, non-partisan organization that has worked since
1986 to ensure that the Pittsburgh African-American commaunity votes in every
election. B-PEP and its supporters throughout the Pittsburgh Region work with
community organizations to empower Black and brown communities, including by
promoting voting rights and get-out-the voie efforts.

4. During every election cvcle, B-PEP’s work includes voter registration
drives, get-out-the-vote activities, education and outreach about the voting process,
and election-protection work. B-PEP focuses these activities in predominantly
Black neighborhoods in Allegheny County, with some efforts in Westmoreland
and Washington Counties.

5. Respondent Schmidt’s direction to set aside and not count timely-
submitted mail ballots based solely on a missing or incorrect date on the return
envelope directly affects B-PEP and its members and interferes with the
organization’s ability to carry out its mission of increasing voter turnout and

participation.



6. The failure to count mail ballots without dates or with “incorrect”
dates will force B-PEP to divert resources in the upcoming November 2024
election from its other voter education and mobilization efforts, as well as other
critical work unrelated to elections. Instead, B-PEP will be required to educate
voters about any available cure processes, advocate to develop new processes to
ensure that voters who are eligible and registered and who submitted their ballots
on time are not disenfranchised by a trivial paperwork mistake, and assist voters
with curing of submitted mail ballots determined to be defzctive.

7. For the November 2022 election, B-PEP was forced to engage in
activities similar to what we expect will be required for the November 2024
election.

8. For the November 2622 election, B-PEP conducted outreach to
members and constituent cornmunities about the importance of voting in person or
by mail. When it was announced that county boards of elections would not count
timely-submitted mail ballots based solely on missing or supposedly incorrect
dates on return envelopes, B-PEP redirected its limited resources, including staff
and volunteer time, to efforts to inform voters of this change and educate them as
to how to avoid disenfranchisement.

9. In the days leading up to the election in November 2022, B-PEP’s

staff and volunteers also expended time and money developing, printing and
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5. Respondent Schmidt’s direction to set aside and not count timely-
submitted mail ballots based solely on a missing or incorrect date on the return
envelope directly affects POWER and its members and interferes with the
organization’s ability to carry out its mission of increasing voter turnout and
participation.

6. The failure to count mail ballots received in envelopes without dates,
or with “incorrect” dates, will force POWER to divert resources in the upcoming
November 2024 election from its other voter education and mobilization efforts, as
it did in past elections. When the Philadelphia County Board of Elections
published a list of over 3,000 voters who were at risk of having their November
2022 general election ballots thrown oui over such technical errors, including a
missing or incorrect date on the retiirn envelope, POWER’s members and
volunteers made more than 1,200 manual calls and sent more than 2,900 texts to
the voters whose names appeared on Philadelphia’s at-risk list to provide them
with information to help them cure their ballot or vote provisionally. POWER also
stationed volunteers at City Hall to ensure voters returning their mail ballots to that
location had correctly dated their return envelopes. POWER will again reassigned
volunteers and staff from its other voter education and mobilization efforts towards

contacting and educating voters in connection with the 2024 General Election if
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